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NEYv ZEALAND.

SCOTT v. RITCHIE AND OTHERS.
(REPORT OF AN ACTION FOR INDEMNITY RESPECTING A PASTORAL LEASE.)

Presented to both Houses of-the General Assembly by Command of His Excellency.

SCOTT versus EITCHIE AND OTHBES.
Eepoet of Case, James Eobeetson Scott versus John Macfaelane Eitchie, William Hen-deeson, and The National Mobtgage and Agency Company of New Zealand.—An Actionfor Indemnity respecting a Pastoral Lease, heard before His Honour Mr. Justice Williamssitting without a Jury, at the Civil Sittings of the Supreme Court at Dunedin.

Supeeme Covet, Monday, 22nd Febeuaey, 1892.
Sir Eobert Stout and Mr. F. E. Chapman appeared for the plaintiff, and Messrs. B. C. Haggittand S. Solomon for the defendants.
Sir B. Stout said,—ln this case James Eobertson Scott is the plaintiff, and John MacfarlaneEitchie, William Henderson, and the National Mortgage and Agency Company of New Zealand thedefendants. The statement of claim I need not read at length, but shall state shortly what thestatement of claim discloses, and what the statement of defence discloses. The first two para-graphs in the statement of claim are admitted—namely, that the-plaintiff is a commission agent,carrying on business in Dunedin, and that the defendants are the National Mortgage and Agency

Company, &c. Then, the next paragraph is denied, which says, "The defendants requested theplaintiff to act as their agent in applying, in his own name, for Pastoral Eun No. 93a, and subse-quently in bidding in his own name for the said run." Then, the next paragraph is admittedleaving out the words, in the first line, "pursuant to the said request," and the words in anotherline, saying it was at the request of the defendants ; otherwise it is admitted. What is admitted Ishall read : " That plaintiff appointed a person designated by the defendants, who was really aservant or agent of the defendants, to apply for the said run, and bid for the same; that it wasknocked down to plaintiff; and that plaintiff thereafter executed a license thereof, whereby it wasleased to him in his own name for ten years." Then, the next paragraph simply states that theplaintiffis a man of small means; that he had no real interest in the transactions ; that he neverpaid any rent for the same, or took possession thereof; all of which facts point to the presumptionthathe acted as trustee or agent merely. Then, the defendants admit that they paid the first half-yearly instalment, and the plaintiff's plea avers this fact, and says that they occupied therun and managed it, and treated it as their own. They admit also occupation for a shorttime, but say it was in pursuance of some arrangement. The next paragraph is, " The defend-ants, when they requested the plaintiff to take the said run for them, promised to undertakethe whole responsibility for the said run, and to indemnify him against all liability in respectthereof, provided he from time to time submitted all correspondence to them, and received andacted on directions from them, as to his actions respecting the same, all of which he has done."That paragraph, your Honour, is denied. The next paragraph is, "In the month of May, 1891, theplaintiff was prosecuted, and ultimately fined £15, and 3s. for costs, for failing to destroy therabbits on the said run to the satisfaction of the Inspector; and the plaintiff was defended bysolicitors nominated by the defendants ; and the defendants promised, in consideration of theplaintiff then paying the amount of the said fine and the costs of the defence, amounting to £5 55.,and sundry disbursements for telegrams and otherwise in connection with the said matter, thatthey would repay the same to him, which sums the plaintiff accordingly paid." They admit theprosecution and fine, but deny everything else. The ninth paragraph is, "It was thereafterarranged between the plaintiff and the defendants that no money should for the timebeing pass in respect of the said fine, and the expenses of the said defence and otherdisbursements, and such arrangement was entirely for the convenience and protection ofthe defendants, and was made at their request." That is denied. The next is, "On the4th and 31st days of March, the I.Bth day of May, and the 3rd day of June, 1891, theChief Inspector of Stock for Canterbury gave the plaintiff notice to destroy the rabbitson the said run, and that, in the event of his failing to do so, the said run would be poisoned, whichnotices the plaintiff handed to defendants, requesting them to attend to the same ; and the same isI—\j. '2i.
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not now in the plaintiff's possession." They admit all excepting the words "requesting them to
attend to the same." These are struck out and the rest admitted : " The defendants did not take
the requisite or sufficient measures to destroy the rabbits on the said run," and so on. That is
admitted. The next is, "On the sth day of October, 1891, the said Chief Inspector, pursuant to
"The Eabbit Nuisance Act, 1882," made a demand on the plaintiff, pursuant to Schedule B of the
said Act, for payment of the sum of £415 Os. Id. for the expenses of destroying the said
rabbits." That is admitted. The next is, "The plaintiff showed the said demand, and the
particulars thereof, to the defendants, and requested them to pay or attend to the same; but the
defendants failed to pay the same." The words "requested them to pay or attend to the same "they deny, but admit the other. Then, "On the first of September, 1891, the rent of the
said run for the half-year, amounting to £190, became due, and the plaintiff, having received
a demand therefor from the Beceiver of Land Bevenue at Christchurch, intimated the same to
the defendants, and requested their instructions thereon, and the defendants directed him to
decline to pay the same." They admit all excepting the words beginning " and requested their
instructions," denying the latter part. Then, the next is, "On the 27th day of November, 1891,
there were due and owing to Her Majesty the Queen in respect of the aforesaid matters the follow-
ing sums, namely : Eent of run, £190 ; penalties,.at £1 per day, £80; account for destroying rabbits,
£415 os. Id.: total, £685 os. Id." That is admitted. Then, "In addition to the aforesaid amounts
the penalty of £1 per day, for non-payment of the rent of the said run, had further accrued in
respect of several days, and is still accruing from day to day." That is admitted. " Thereupon
Her Majesty's Solicitor-General, on the said 27th day of November, 1891, issued his fiat pursuant
to 'The Crown Suits Act, 1881,' and on the 3rd day of December, 1891, Her Majesty caused to be
issued against the plaintiff a writ of Capias ad respondendum, and the plaintiff was, on the 4th day
of December, 1891, pursuant to the said writ, taken by the Sheriff of Otago and carried to the com-
mon gaol at Dunedin, until he should make deposit of, or find bail for, the said sum of £685 os. Id.,
together with £10 10s. for costs, to which claim the plaintiff has no valid defence." That is ad-
mitted. The plaintiff on the same dayrequested the defendants to find bail for him, or indemnify
some person who should become bail forhim; and, after making the request verbally to the defendants,
William Henderson and the National Mortgage and Agency Company, without result, at their
suggestion, telegraphed through his solicitors to the defendant, John Macfarlane Bitchie, who was
at or near Timaru, in the following terms: ' J. M. Eitchie, National Mortgage Company, Timaru.—
J. E. Scott was this morning arrested under civil process at the suit of the Crown for £685 for rent
of run and expenses of exterminating rabbits. He must remain in gaol unless bail given. Please
wire advising what is to be done.—Smith, Chapman, Sinclaie, White.' " They admit that that
telegram was sent on the suggestion of Mr. Henderson, of the National Mortgage Company.
" On a subsequent day—namely, the 7th December—the said defendant replied by a telegram in
the following terms : ' Timaru.—Smith, Chapman, Sinclair, White, Dunedin.—Have nothing to do
with Scott whatever. Have paid him in full for such use as we got of his run.—J. M. Eitchie.' "That is admitted. " The statement in the said telegram as to payment is not true, as the plaintiff
has not, in fact, received any payment from the defendants, or any of them." It is admitted that
the telegram is untrue. "On the £th day of December aforesaid, the defendant, William Hender-
son, after sending to the plaintiff's solicitors a person of insufficient means to become bail for
the amount required, failed to find bail for the plaintiff, and in the evening of that day the
plaintiff was taken out of the said gaol on bail by his friends, who were not procured or
indemnified by the defendants." That is admitted. " Thereafter, on the 9th and 11th days of
December, 1891, the plaintiff took proceedings to set aside his arrest and the bail-bond so given ;
and upon the last-mentioned day the same were set aside, on the ground of a technical defect in the
said proceedings." That is admitted, and, in fact, the whole of the rest is admitted. " (23.) From
the timeof his arrest to the setting-aside of the said arrest and bail-bond the plaintiff incurred legal
expenses to the amount of £41 18s. in connection with the aforesaid matters, and thebail who acted
at his request incurred legal expenses to the amount of £12 125., and railway and other expenses to
further amounts. (24.) On the 9th day of December, 1891, the plaintiff's solicitors wrote and sent
to the defendants' solicitors a letter in the following terms : '9th December, 1891.—Messrs. Haggitt
Brothers and Brent, solicitors.—Dear Sirs,—Re J. B. Scott: As you are aware, Mr. Scott must
find special bail, or render himself to-morrow. He can only find bail if they are indemnified by the
National Mortgage Company, or Mr. Bitchie, or Mr. Henderson. We have now to ask you if the
company, or these gentlemen, are prepared to do this, or pay thesum due. Should Mr. Scott be re-
placed in gaol he will certainly hold your clients liable for the consequences. As Mr. Scott does
not wish to have this matter hanging over him, we have now to ask your clients, for whom Mr.
Scott placed himself in this position, to pay thepresent debt and relieve him of all further liability.
Should they fail to do this proceedings will at once be commenced in the Supreme Court to compel
them.—We are, yours faithfully, Smith, Chapman, Sinclaie, White.' And also forwarded copies
of the said letter to the defendants individually. (25.) To thelast-mentioned letter the defendants'
solicitors replied, as follows : 'Dunedin, 9th December, 1891.—Messrs. Smith, Chapman, Sinclair,
White, solicitors, &c.—Dear Sir,—Re J. E. Scott: We have your letter of to-day's date, and have
seen Mr. Henderson in reference thereto. The National Mortgage Company will not, nor will
Mr, Eitchie or Mr. Henderson, indemnify Mr. Scott's special bail, nor will they pay the amount
due by Mr. Scott to the Crown. We will accept service of any proceedings you may be
instructed to issue, whether against the company, Mr. Eitchie, or Mr. Henderson.—Yours truly,
Haggitt Beothees and Beent.' (26.) The plaintiff fears that, having no defence to the said
claims by Her Majesty the Queen, he may be arrested in execution of any judgment obtained in
respect thereof, and, further, that he may at any time be arrested and held to bail for the further
penalties accruing from time to time ; and that, unless indemnified and relieved of his liability in
respect of the said license, he may be constantly subjected to liabilities in respect of rent and
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penalties, and also of expenses, none of which he is able to meet." Then comes the prayer, under
various headings, your Honour, for relief. The statement of defence simply contains the admissions
and denials I have mentioned as I have read through the statement of claim. It admits the first
and second paragraphs. It denies that " they (defendants), or any or either of them, in or about
the month of February, 1891, or at any other time, requested the plaintiff to act as their agent in
applying in his own name for the pastoral run in the thirdparagraph of the said statement of claim
mentioned, and subsequently, in bidding in his own name for the said run." " (3.) The defendants
admit all the allegations in the fourth paragraph of the said statement of claim, save and except
the words 'pursuant to the said request,' and the words 'at the request of the defendants; ' but
they deny that anything in the said paragraph mentioned was done by the plaintiff pursuant to or
at the request of the defendants, or any or either of them. (4.) The defendants deny all and each
and every of the allegations in the fifth paragraph of the said statement of claim, and especially
the allegations therein that the plaintiff had no real interest in the transactions therein referred to,
and that the plaintiff is or ever was a trustee or agent for the defendants, or any or either of them,
in respect of the said run. (5.) The defendantsadmit that they paid the first half-yearly instalment
of rent for the said run, but say that they paid the same for and on behalf of the plaintiff, and as
his agents; and the defendants also admit that some stock, the property of the defendants—the
National Mortgage and Agency Company of New Zealand (Limited) —were depastured upon the
said run with the consent of the plaintiff, and by arrangement with him, for a short time after the
plaintiff purchased the said run; but, save as herein admitted, they deny all the allegations in the
sixth paragraph of the said statement of claim. (6.) The defendants deny that they or any or either
of them ever at any time promised to undertake the whole responsibility for the said run, and to
indemnify the plaintiff against liability in respect thereof. (7.) The defendants admit that the plain-
tiff was prosecuted for failing to destroy the rabbits on the said run, and was fined, as in the eighth
paragraph of the said statement of claim is alleged, but they deny all the other allegations in the
said eighth paragraph contained. (8.) The defendants deny all and singular the allegations in the
ninth paragraph of the said statement of claim. (9.) The defendants admit all and singular the
allegations contained in the several paragraphs of the said statement of claim numbered
from ten to twenty-five, both inclusive, save and except the words 'requesting
them to attend to the same,' in paragraph 10; the words ' and requested them to
pay or attend to the same,' in paragraph 13, and the words ' and requested
their instructions thereon, and the defendants directed him to decline to pay the
same,' in paragraph 14, which words, and the allegations contained therein, the defendants deny."
Your Honour will therefore see that the question that is open for decision by the Court is really
one of agency by Scott for the defendants, or one of them. That is the whole defencethat has been
set up; and the question really narrows itself, it seems to me, down to the narrow question, Was
Scott the agent of the defendants, or any of them, in the transaction which is referred to in the
statement of claim, the circumstances regarding which I am about to state? There is no other
defence raised as to the promise of indemnity. Perhaps some of these other defences may be
raised on legal grounds when the evidence is concluded. We, however, say, your Honour, that the
rule is that an agent is entitled to indemnity, and that the request to act as agent carries with it
this indemnity so long as the person requested acts in the ordinary course of business. The law is
summarised in " Smith's Leading Cases," on page 164(9th edition). Lampleigh v. Brathwait, per-
haps, puts it in fewer words. In his "Principal and Agent "or " Story on Agency," this rule is laid
down as the duty of the principal: "A principal is bound to indemnify his agent against the natural
consequences of all acts done by him in pursuance of the authority conferred upon him." In this
case we have conclusive evidence of what was done; but all that is necessary is admitted, and
the real question is whether Scott acted as the agent of these parties or not. If the Court
comes to the conclusion that he was their agent I submit we are entitled to therelieE sought, and
I submit we have not come too soon, because we are entitled to come to the Court for indemnity so
soon as we are threatened with anything, and the other side will not help the plaintiff. That is
laid down very clearly by Justice Kekewich in " Hobbe against Wyatt," 36 Chan. Div. 256, where
he said, " I think a man who accepts a liability is entitled to relief from that liability." Of course
that was the case of an executor; but the same law will apply. And now I will state what are the
circumstances that we will prove in this case, your Honour. As has been stated and admitted,
your Honour, the defendants—the National Mortgage Company—carry on the business of stock
and station agents, and have to do with runs—are general merchants, and a lending company, &c.
I believe that as such they have sheep and cattle of their own. Mr. Bitchie is, I understand, the
general manager of the company, and Mr. Henderson was the manager in Dunedin, acting under
Mr. Eitchie—practically, acting as a sort of assistant manager of the company. Now, they have
had to do with runs, and early in January last year Mr. Henderson sent for Mr. Scott, and asked
him if he could use his name in bidding for a run. He said that it was a small matter, and that if
the run was not bought Scott was to get a guinea, and that if the run was bought he was to get £10
or £20 for the use of his name : he was to be the agent, and they were to pay all the costs, rents,
and everything else. There was not much said about the matter. Mr. Henderson simply informed
Scott that they wanted his name because they had two clients bidding, and they did not want
them to know who interfered in the matter. Scott assented to that, and, I believe, sent a telegram
that their agent at Timaru was to act for him ; but that was all, so far as that run was concerned :
it was not bought by them, and he got his guinea. After this transaction had been concluded,
about the end of February last year, Mr. Henderson sent for Mr. Scott again, and asked him again
for the use of his name, and he at once assented to the use of his name. He did not know any-
thing about the property for which his name was to be used; and I believe that to the present day
he has not only never seen the run, but he does not even know the locality of this run referred to—
Eun 93a. He has certainly never seen it. He says that he simplyasked Henderson to be sure not
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to do anything to involve him, and Henderson said that was all right; they would pay all expenses,
and only wanted to make use of his name, as he did not want to take up the run in his own name.
Scott was assured by Henderson that the company would undertake all responsibility and pay all
expenses, and that if any correspondence or anything took place between himself and others in
reference to the matter he was to submit the correspondence to them, and receive directions as to
his action. That is how the thing stood. The next step was thathe signed an authority to the
agentof the company at Timaru to actfor him. This took place about the end of February —the 27th
February, 1891. What actually took place further appears from the correspondence and other
documents that have been discovered to have been this : The first telegram seems to have been
a telegram sent by Mr. Bitchie himself to the National Mortgage Company at Timaru, and it was
in these words : " Please act on J. E. Scott's telegram." The next telegram was sent on the same
day—sent by Mr. Eitchie, in Scott's name : " 27th February, 1891.—National Mortgage Company,
Timaru.—Please apply to-morrow morning on my behalf for Bun 93a, Lake Ohau, paying necessary
moneys.—Jas. B. Scott (per J. M. Bitchie)." There, your Honour will see, Mr. Bitchie seems to
have taken a very deep interest in this transaction. The next telegram was a telegram sent by
Scott himself, but not written by him—written by some person in their office : " Please apply to-
morrow morning on my behalf for Bun 93a, Lake Ohau, paying necessary moneys.—Jas. B. Scott."
Your Honour will see that that was exactly word for word with the telegram Bitchie himself sent,
signing Scott's name, per J. M. Bitchie. Then, on the next day Scott does nothing, but Eitchie is
very anxious, for he sends a telegram to the National Mortgage Company at Timaru, as follows :
"When is application 93a decided?—J. M. Eitchie." The next thing was the reply from the manager
at Timaru to Mr. Bitchie, as follows : " Timaru, 28th February, 1891.—GeneralManager, Dunedin.—
DearSir, —Lake Ohau: I got your wire yesterday afternoon, and put in an application this morning, in
Mr. J. B. Scott's name, for Bun 93a. Please get Scott to sign, andreturn enclosed authority by express
on Monday. Fussell "—that is the name of a clerk in the Land Office—" was not able to tell me
what would be done supposing more than one application was lodged for any run; any way, no one
has so far applied here for 93a. You will see Matheson on Tuesday, and find out what he means
to do.—Yours truly,' Wm. B. McLaben, Manager." Matheson, your Honour, was the person
supposed to be the intending competitor at this auction-sale; but, so far as Mr. Scott was concerned,
Mr. Scott signed this authority, and he never, even up to the present time, has done anything with
any letters or documents without at once submitting them to the National Mortgage Company, or
to Mr. Henderson, or Mr. Bitchie, and simply obeying their instructions. But I shall so on.
What next happened was that the application was lodged on the 28th of February. The law was
that if there were more applicants than one it was to be put up to auction between the persons
who applied; and the run appears to have been put up to auction in Christchurch, the head Land
Office, not at Timaru. The next thing we know of the correspondence is on the 2nd of March—
that is, two days later still—when-Mr. Henderson sent atelegram, " Manager, Timaru.—Lake Ohau:
In reply to yours of 28th ultimo, we now send you agent's authority, signed by Mr. James Bobert-
son Scott in yourfavour.—W. H." The next is that Mr. Bitchie seems still so anxious that he sends
a telegram on the same day, " National Mortgage, Christchurch.—Advise whether telegram is
sufficient authority for you to bid for Lake Ohau.—J. M. Eitchie." So that he seems to have been
very anxious.

Mr. Haggitt: He was so anxious that he sent a " delayed " telegram.
Sir B. Stout: Yes, anxious. Very likely he sent it towards the afternoon ; and even in trifles

like this he appears to have been very careful of his own or of his principal's money. The next
letter is the sth March, 1891: "The Manager, Christchurch.—Dear Sir,—About Bun 93a, which
is for sale to-morrow, at the upset of £150, an authority has gone for you to bid for J. E. Scott,
who authorises me to instruct you as follows:"—Now, as for that, Mr. Scott will say the instruc-
tions here he never gave, for the simple reason that he knew nothing about it. He had no cattle
and no stock. The reason for putting these words in " authorises me," may have been that he did
not want the manager to know that Scott was, to use a common word, a "dummy" for him—
" The run is only wanted to get time for sale and delivery of the cattle (about 800) and sheep (about
5,500 wethers) now on it, and, if we could get from one to two months' time for this, Scott would
not bid at all." Your Honour will see from this that it never was or could have been intended that
this should be a bondfide bid to obtain the run, and that the whole object was to get rid of the
cattle and the wethers—the cattle and the wethers belonging to the National Mortgage Company,
or to Eitchie, or to Henderson, never to Scott; and the statement is that Scott would not have bid
at all if they could get one or two months' time to get rid of the stock. Further, the letter says,
"If we run therisk of being jammed "—not, if Scott runs the risk—"for the disposal of these
sheep and cattle it will pay us to run up to £200, or even £250, as we can pay six months' rent
only, and can then forfeit by non-payment. Possibly you might get hold of the applicants and put
this view before them—not, of course, saying anything as to forfeiting, but merely that you have
authority to bid for a man who is interested in the stock, and wants to sell and deliver them. lam
wiring you about it, and shall give you a limit when I get your answer. —Yours truly, J. M.
Bitchie." Now, your Honour, this letter is either true or false. We are not to assume that Mr.
Bitchie—it is signed by him—that Mr. Eitchie would write to the manager to tell another applicant
a deliberate falsehood, and, if we are not to assume that, we are therefore to assume that the letter
is true; and what does it say? The truth, then, is that he is to tell the man he has authority to
bid for a man who has an interest in the stock. Who was the man who had an interest in the
stock? It was not Scott; he had not a single tittle of interest in the stock. The only parties that
had any interest in the stock were the National Mortgage Company, or Bitchie, or Henderson.
This, then, shows the authority to bid so far as Scott is concerned, because we are not to assume
that Bitchie was telling his agent to tell an untruth. The only authority they had on the face of
the letter was that Scott was a mere agent, trustee, or dummy for them. Then, Mr. Bitchie says,
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"I am wiring you about it, and will give you a limit when I get your answer." Then, I must
remark that, so far as Scott was concerned, he was never consulted about the terms; and your
Honour will see from what follows in the telegrams that they got so anxious that Mr. Eitchie practically
told the manager at Christchurch to bid any price—to secure at all hazards. In the letter he says he
willfix a limit; but in the endhe says, secure it at any price whatever. The next telegram is the sth
March, the same date as the letter, " Letter by express about Lake Ohau sale to-morrow. Wire to-
day whether we get any timeremove cattle and sheep if another buys 93a. We only want such time.—
J. M. Eitchie," there, again, showing that Scott has nothing to do with it. "We " only want time
to remove cattle and sheep. There is no pretence that Scott was not the agent, nor can they be
heard to say so now. The next thing is there is a telegram on the same day—and not a " delayed"
one either, because this is an important telegram—saying there is to be no limit. In the letter there
was to be alimit fixed ; here there was to be no limit. Here is an imperative instruction : " Secure
93a Eun, Lake Ohau, to-morrow for J. E. Scott. If you let other applicants know hemeans to have
it, it might be a good thing. Acknowledge this.—J. M. Eitchie." We do not think the other tele-
grams, if there were any, came to Christchurch; only this was sent. Then comes a letter from the
agent in Christchurch, and this letterand the letter of the sth March may be read word for word.
There is a good deal of a mixture of "we " and "us " and " Scott " in it. Apparently the general
managerknew perfectly well the position Scott occupied. This is what he says: "The General
Manager, Dunedin.—93a : I quite understand the difficulty there was in coming to anything like a
bargain about thebidding for this, as it would be contrary to the Act, and particularly with such a
dangerous man as Matheson is." The " contrary to the Act "is this : that the Act prohibits people
who are at auction-sales of land from making private bargains, so as to get rid of having a proper
auction. That is all thatis referred to there. "I told him, however, that my client was bound to
have the run to-day, if only to afford him ample time to deal with the stock, but that if he was a
buyer we would be willing to give him the first offer of the whole thing—run, sheep, and cattle—as a
going concern, and that in such case no premium wouldbe asked, and therental paid to-day." How
could Mr. Martin, the general manager, have told Matheson that they were able to give him the first
offer of the run, stock, and everything, if Scott was not merely their agent, and had no beneficial in-
terest in it ? " However, this did not appear to satisfy him, and he ran me steadily to £380. lam
not sure that it was policy on our part to indicate that we were "—I ask your Honour particularly
to notice this—"l am not sure that it was policy on our part to indicate that we were"—then
comes, bracketed " (or, rather, Scott was) bound to have it." He considers to himself, " Well, this
letter may be some time produced, and then they may say, ' You are interested, and not Scott.' "
He says, softening the clause, " or, rather, Scott was bound to have it; " but he soon
forgets that, and the "we" and "us" come in again. He says, "As I think, when he
could not get us off, he felt on safe grounds to run ; and if there could only have been any certainty
of getting the stock off in fourteen days we should have dropped it to him"—Scott is again
forgotton; it is " we"—"but your instructions by telegrams to secure it were imperative, and
I did not like to depart in any way from them ; and, besides, Matheson was ready to be trouble-
some, and he had his solicitor with him at the sale to raise an objection to applicants bidding
through agents, but it was not entertained.—Yours truly, G. Maetin, Manager." That is all the
correspondence that takes place. The run was thus knocked down to Scott, and he signs any
documents they put before him. They pay the rent—£191 Is. That includes £1 Is. license and
£190 for the half-year's rent, and, so far as Mr. Scott is concerned, he knows nothing of it. They
keep their sheep and cattle on it, and anything that takes place afterwards he reports to them.
He gets notices about the rabbits, and every notice he gets he brings to them, and shows them,
and they simply tell him what to do. I do not see how they can say, in face of the documents,
independently of Scott's evidence, that Scott was anything but an agent for them for the purchase
of this run. But what takes place afterwards, I submit, is conclusive. The next question is about
rabbits. The rabbits are troublesome, and, as your Honour will see, they only wanted the use of
the run for a few months so as to dispose of their 800 head of cattle and 5,000 sheep; they did
not want to take trouble about the rabbits; so the first thing that happens now is that Foster, who
was then head of the Stock and Babbit Department in Christchurch, communicates with Scott
about therabbits, and a telegram is sent to Foster. That communication from Foster was taken
to Mr. Henderson, and the answer sent was dictated by Mr. Henderson. That was in May. Then
the next thing is that Mr. Scott is summoned. Before he is summoned, or at or about the time
he is summoned, Mr. Eitchie—not Mr. J. M. Eitchie, but Mr. J. P. Eitchie, the head of the
Stock Department—visits Dunedin, and Mr. Henderson sends Logic, Mr. Scott's clerk, to see him,
and he tells the National Mortgage Company what has been the result of the interview—
that they were going on with the summons. The next things I shall refer to are a letter
and a telegram. The first is a telegram, signed by Scott and written by Logic, at the
dictation of Henderson. It was this telegram:—"Foster, Sheep Inspector.—lnspector
Thomson summoned me, rabbit-poisoning. Find cannot continue to hold run. Must abandon it."
That was writtenat Henderson's dictation, and Scott signed it. The next was a letter at Hender-
son's dictation to Ferry and Perry, solicitors, Timaru, as follows : " Would youkindly appear for me
at the hearing of the complaint against me by the Babbit Inspector. I cannot possibly attend per-
sonally as I have made arrangements to go to Southland, and am leaving town this afternoon. I
find that I cannot continue to pay the rent for the run. I have made up my mind to lose the rent
I have paid, and abandon the country. I hope, under these circumstances, you can induce the
Court to deal lightly with me. Indeed, the Government ought to poison the-country, as I find the
rent is much too dear." That is Mr. Henderson's letter, which Mr. Scott signed. Your Honour
will see that here the whole thing now comes out. They have had the use of the ground for three
or four months, and then this takes place. Having got the use of the ground for March, April, and
May, they say, " We can get the sheep and the cattle off now, abandon the country, and getrid of the
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whole thing—have nothing more to do with it; " and they believe that, as Scott is not a man of
large means, the Government is likely to allow the run to be abandoned, and that nothing more
will be heard of it, and that Scott will not be put to any trouble. However, the Government
thought better of it, and did not choose to allow the run to be abandoned. The next thing is that
Perry and Perry appear for Scott, and there is the fining, and they send him a wire. At that
time Scott was away, and Mr. Logic replied to it after, I believe, consulting with Mr. Henderson.
Then, the next thing that happens is that Perry and Perry think there may be an appeal against
the conviction, and a telegram—" What is decided to do re appeal ? "—is sent to Scott. Scott takesit at once to Mr. Eitchie, and Mr. Eitchie himself wrote the reply on the back in pencil, and thereply was, "What time would be gained by appeal, and at what cost?" That was what Mr.Eitchie suggested should be sent, and that was sent. The result was that Scott was fined without
any appeal. The defendants consulted their own lawyer; they told Scott they would consult Mr.Haggitt, and he, apparently, advised against the appeal. Mr. Scott never knew what the advice
was, but they told him they had taken the advice of their own solicitor, and theresult was that the
appeal was not gone on with. The next thing is that the fine is enforced, and has to be paid.
Scott told Eitchie, and he said perhaps it would be better that no money should pass in the mean-
time—of course, the object being thatin case of accident they did not want any money to pass in the
meantime, as that might make evidence against them. There is only one other thing that it may benecessary—l do not know that it is necessary—to open, and that is, an interview between Mr. Scott
and Mr. Eitchie in reference to the rabbit question. Scott saw Eitchie and toldhim thathe supposedthe thing had quietened down now as he had not heard anything for some time, and Mr. Eitchie
told him that he supposed that was so, and that " it was better not to meet the devil half-way."That, I suppose, meant that it was better not to stir the matter up, but to allow the thing to rest
if the Government chose to allow it to rest. That is our case. We have, therefore, first this:Scott's positive statement that Henderson told him they would indemnify him. Then, the whole of
theactions and circumstances of the transactions—that they pay the rent; that they donot wish to
pay money in connection with the rabbits in the meantime, that that was to stand over for future
action ; and that they know all the steps taken about the run just as if'they were the owners.
Then, they neither consult Scott about the amount of rent nor make any arrangement about the
stock ; and your Honour will see from Mr. Martin's letter thathe offers to sell to another buyer the
run, sheep, cattle and all as a going concern. How, in the face of their own letters, and in the faceof Scott's evidence, they can say that Scott was not their agent Ido not know. I hope it will not,and I do not see how, in the face of their letters, it can, come to a question of veracity, but if it
comes to a question of veracity I submit that people who send letters or telegrams which theyhave to say in the box are untrue cannot be believed, and Mr. Eitchie has put himself in that posi-tion ; because in this telegram to Messrs. Smith, Chapman, Sinclair, and White, in reply to one from
the firm, he says, on the 7th of December, " Have nothing to do with Scott whatever. Have paidfully for such use as we got of run." There is an admission on the face of the pleadings that that
reply was not true. Why was that reply sent, excepting zo bluff Scott, and to make out thathe had been paid for the use of the run. If, unfortunately, there should be any conflict of testi-mony—and I do not see how there can be, in the face of this statement—l submit to the Courtthat your Honour will be bound to accept their own letters as corroborating Scott's testimony,and there, I submit, is an end of the matter. What then happened afterwards is detailed in
the statement of claim, and, practically, is not denied. Scott was arrested, and after Scott was
arrested they first said, apparently, they would do something for him, and they got a man sentto appear as bail for him; but that man, I suppose, could not make the necessary affidavit ofvalue, that he was worth the large sum claimed, and therefore nothing more came of it. I
submit to the Court that Scott is entitled to this indemnity. I do not know if it is necessary
to remark upon it, but I believe they have an entry in their ledger to this effect: "J. E. Scott,
in account National Mortgage Company : To Timaru rent account, Lake Ohau, £76 Is.; Eun 93a[
rent of, £115 : total, £191 Is." But they have no credit entry against it for the use of the run!If there had been any arrangement such as they allege in their statement of defence, surely
that arrangement would have been shown on the credit side as against this debit entry.The fact is that there was no such arrangement; that Scott was simply asked
for the use of his name; and, in the face of their own correspondence, it is con-
clusively proved that they simply wanted Scott to take up the run, and that as soon as theygot their sheep and cattle off it was to be abandoned. The reason they did not take it up intheir own name is plainly obvious—that if they took the run in their own name the Govern-ment might not choose to allow them to abandon it, and they would have to stick to it for thewhole term of the license. In order to get rid of that they employed Scott. They assumedthat the Government would not insist upon his keeping the run, as he was not a man of large
means; and therefore they thought, if they used Scott's name, they would be able to get rid of
the run. That is the attitude they then took up; but now, when the Government, apparently, isnot going to allow Scott to get rid of the run, they turn round and say, " You are not our agent;
you are the owner of the run." I submit that is utterly ridiculous, in the face of Mr. Eitchie's
correspondence and the correspondence of the office; that the case is abundantly clear that
Scott was merely an agent, and nothing else, and that he is therefore entitled to occupy the run,the license for which is for ten years. They thought fit to pay £190 to get the use of the country
for four or five months, and then they thought they could chuck the whole thing up and let it go
when they pleased. To show that that was so, Mr. Henderson contemplated that Mr. Scott
might be made a bankrupt, and in one instance Henderson asked Scott whether his furniture was
not settled upon his wife, leaving, therefore, nothing for the Official Assignee to get hold of. Then it
was thought he might sail gracefully through the Bankruptcy Court, they piloting him all the timehe was there. However, Mr. Scott told Mr. Henderson he did not know that his furniture was
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settled on his wife, and thathe was not going to do anything " crooked." Mr. Henderson wanted
Mr. Scott to see Mr. Denniston and Mr. Hazlett, to see if his property could not be settled on
his wife, and then he might sail gracefully through bankruptcy, greatly to the relief of Mr. Eitchie,
Mr. Henderson, or the company. The case, your Honour, I submit, is abundantly clear, and the
only surprising thing is that the company, having put Mr. Scott in this position, should be mean
enough, now that he is in it, to say that he was not their agent, and must take the consequences.

James Bobebtson Scott examined.
1. Mr. Chapman.] What are you, Mr. Scott ?—I am a commission agent, carrying on business

in Dunedin.
2. You know Mr. Henderson?—l know Mr. Henderson and Mr. Eitchie, of the National

Mortgage Company.
3. Had you. any business dealings with them before last year?—Not very much.
4. Last year you saw Mr. Henderson about something?—Yes.
5. When was your first interview?—Early in January.
6. That had not to do actually with this transaction?—No.
7. Well, I will ask you what it was?—He sent for me and told me—that is, Henderson told

me—he wanted to take up a run in my name.
8. His Honour.] "He " or " they " ?
9. Mr. Chapman.] What expression did he use?—I think he said "we." "We want to

take up a run in your name," or to make use of your name in taking up a run; and he said the run
might not be bought. It was to bid at auction at Timaru for a run, and if they did not buy the run
I was to get a guinea, and if they did buy the run I was to get £10.

10. How did that result ?—Shortly afterwards they told me they did not get the run.
11. And you were paid the guinea?—Yes.
12. Did you know where that run was ?—No.
13: You did not?—I think I recollect it was in the Lake Ohau district, but I do not know

positively.
14. Did Mr. Henderson say anything as to why he wanted you to bid ?—The only thing that

was said—no, Ido not think he did at that particular time. Ido not think he gave any reason at
all.

15. Did you hear Sir Eobert's suggestion of a reason to his Honour ?—That was wrong; that
was my conjecture on the matter.

Mr. Haggitt: I think we shall find that will go through a great deal.
Mr. Chapman : No, it will not; but my friend Sir E. Stout's opening did not quite correspond

with his brief.
Sir B. Stout: It is, " I inferred from what he did say." I thought he had said it.
16. Mr. Chapman.] What was the next thing you had to do ?—The next time Henderson sent

for me was in February—towards the end of February, I think.
17. You then saw him in the office of the National Mortgage Company ?—Yes.
18. Did you go voluntarily, or were you sent for ?—I was sent for.
19. What did he say to you ?—He said he wanted to go in for another run. I cannot remember

the exact words. He wanted, to go in for another run, and that I was to do the same that I did last
time. There was nothing said particularly as to what I was to be paid at this particular time, but
I was to be paid.

20. Yes ? —And I think the only thing said at that time was Mr. Henderson explained that
Mr. Eitchie was frightened for the rabbits, and that the Government would come down on a com-
pany, whereas they would not come down on a private individual. He gave that as the reason for
my taking therun up in my name.

21. What further took place at that interview?—Oh, I said, " Well, I hope it's all right. I
hope there is nothing ' crooked' about it." And he said, " Oh, it's all right," and that I was to act
for them—to submit the correspondence to them, and do nothing of myself—submit everything to
them.

22. Anything more?—l do not think anything particular more was said.
23. Was anything said about the rent?—Not a word.
24. Was anything said about who was to pay the rent ?—Oh, they were to pay the rent.
25. About the amount of rent ?—No ; nothing whatever.
26. Were you then, or at any time, consulted about the amount of the rent?—No.
27. Did you know the length of the term of the lease?—No.
28. Did you know the. situation of the run ?—I knew it was in the Lake Ohau district some-

where. That is all I knew.
29. Did you know anything of its qualities or character, or of the responsibilites attaching to

your taking it up?—No.
30. Well, then, what liabilities or responsibilities were you taking in the matter ?—They were

making use of my name. I had to answer letters and telegrams.
31. Mr. Solomon: Is this what was said, or what he thinks?
32. Mr. Chapman.] Was anything said about that?—They were to take the whole responsi-

bility of everything.
33. Well, what was said about that ?—He said he would see me through it.
34. Mr. Haggitt.] Who did?—Mr. Henderson.
35. Mr. Chapman.] Was anything said about stock on the run—whether there was any stock

on jt ?—I didnot know whether there was any stock on it or not.
36. Well, what did you do then?—I think the next thing I did was to sign a telegram to the

agent at Timaru or Christchurch.
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37. His Honour.] Was that at the same interview?—No, it was not at the same interview.
38. Mr. Chapman.] What was the finish of that interview ? You see a suggestion has been

made to you, what did you say or do ? Did you refuse or consent ?—-I consented, certainly.
39. His Honour.] To what ?—I consented to their making use of my name.
40. Mr. Chapman.] Was anything written on that day or at that interview—written or signed?

—I do not think so.
41. This is a copy of a telegram apparently sent by you on the 27th February, 1891: " Please

apply to-morrow morning on my behalf for Eun 93a, Lake Ohau, paying neceasary moneys.—J. E.
Scott." It was sent to the National Mortgage Company, Timaru. It is preceded by a telegram
sent by Mr. Eitchie, of the same date. Do you remember when and where you signed that ?—lf I
signed it in my office it is in the letter-book ; if not, I must have signed it over at their office. I think
it was over at their office. lam pretty sure it was.

42. You do not remember the actual date of this interview with Mr. Henderson?—The end of
February.

43. Then, that telegram was sent. When did you next hear anything about it ?—Some days
after I got a letter, or a telegram, saying that the run was to be bid for in Christchurch.

44. It was the Head Office letter of the 2nd March, 1891—a formal letter: what did you do with
that letter?—l took it over to the National Mortgage Company's office.

45. Whom did you see ?to whom did you show it ? —I think, to Mr. Henderson.
46. Then, did Mr. Henderson say anything, or produce anything, foryou to sign?—l afterwards,

I think, signed a telegram to Christchurch to bid, to the National Mortgage and Agency Company,
or a document of some sort authorising.

47. This authority to bid would be sent to Christchurch, dated the 4th March, 1891; that is a
copy. You sent some authority to bid. This is not your signature; it is a copy ?—Yes, that is
right.

48. Did you hear anything of the result ?—Not for some days afterwards.
49. Well, what didyou hear?—l do not think I heard anything. I heard that the run was

bought, but how long afterwards I do not know.
50. Did you go to inquire whether you had become a runholder in Canterbury ?—No, I did not.
51. Do you know how or when you heard it?—l think Mr. Henderson must have told me.
52. But you do not speak positively ?—I cannot speak positively.
53. When did you come to know the rent ?—I did not know it very well till to-day.
54. I think you had occasion to know it before that?—The exact sum I did not know.
55. From first to last, did you say that any kind of rent was to be paid at all?—None

whatever.
56. Do youremember signing the lease?—Yes.
57. In the Land Office here?—Yes.
58. Did you read it?—No.
59. Who told you to sign it here ?—Mr. Henderson.
60. You had no sheep or cattle, had you ?—No.
61. Did you ever know what sheep or cattle were on this run?—No.
62. Did you ever make any arrangement for depasturing anybody's sheep or cattle on your run?

—I never had a run of my own.
63. You never considered you had a run?— No.
64. Did you make any arrangement for depasturing stock on this run?'—No, I did not.
65. Now, when there was any correspondence or anything of the kind about this run, when it

came to you, wjhat used you to do with it ?—Take it over to Mr. Henderson.
66. What was the next thing you heard about it?—The next time it cropped up was some

notices about rabbit-killing, and I took them right over to Mr. Henderson.
67. Were there any conversations when you took these over?—No; only "Let them alone."

Mr. Henderson invariably told me to leave it alone—to do nothing.
68. Afterwards you got a summons, did you not, for failing to destroy the rabbits ?—Yes.
69. What did you do with that ?—Well, I paid no attention to it for some time, I think, and

then Mr. Henderson came over and dictated a telegram in my office to Mr. Foster.
70. Were you present ? —I do not know whether I was present or not on that particular occa-

sion—Logic wrote it.
Mr. Chapman : That telegram was sent to Foster.
His Honour : Logic is your clerk, and Foster is the Eabbit Inspector ?
71. Mr. Chapman.] Mr. Foster is the Chief Inspector in Christchurch. That telegram, at any

rate, was not originated by you ?—No.
72. You sent the telegram to the Inspector, at any rate, and it was not originated by you?—

No ; it was dictated by Mr. Henderson.
73. His Honour.] Who signed it?—l signed it, and Logic wrote it.
74. Mr. Chapman.] It is, " Inspector Thomson has summoned me for rabbit-poisoning. Find

I cannot continue to hold the run. Must abandon it.—J. E. Scott " ?—Yes.
75. That was dictated by Mr. Henderson ?—Yes.
76. Mr. Haggitt.] No; lie cannot say so?—Yes; I was not sure, but I must have been there,

because, I see, I signed it. I remember I was busy about something else at the time, but I was
about the room.

77. Mr. Chapman.] Did Mr. Henderson come over to your office?—Yes.
78. And your office is across the street from his ? —Yes.
79. You got the reply, did you not, " You had better see Chief Inspector Eitchie in Dunedin.

—Fosteb, Chief Clerk " ?—I think that came while I was away. I heard of it after I came back
to town.
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80. Was anything said or done about defending you ?—Yes; on the same day that he wrotethat telegram Mr. Henderson dictated a letter which Logic wrote, and which I signed, to MessrsPerry and Perry, solicitors, Timaru.
81. Are those gentlemen your solicitors in Timaru, Mr. Scott ?—No ;I do not know them82. His Honour : On the 26th May, 1891?
83. Mr. Chapman.} Yes; the same date as the telegram. (To witness:) You did not knowMessrs. Perry and Perry ?—No.
84. Have you ever had anything to do with them ?—Never.85. The letter, you say, was dictated by Mr. Henderson, written out by Mr. Logic and sentby you ?—Yes.
86. Bead it ?—" Dunedin, 26th May, 1891.—Messrs. Perry and Perry, solicitors, Timaru.—Dear Sirs,—Will you kindly appear for me at the hearing of the complaint against me by the BabbitInspector. I cannot possibly attend personally, as I have made arrangements to go to Southland,and am leaving town this afternoon. I find that I cannot continue to pay the rent for the run. Ihave made up my mind to lose the rent I have paid, and abandon the country. I hope, under thesecircumstances, you can induce the Court to deal lightly with me. Indeed, the Government topoison the country, as I find the rent is much too dear.—Yours truly, Jas. B. Scott."87. Had you made up your mind to lose the rent ?—I had not any rent to lose.88. Or had somebody made up your mind for you ?—I had not made up my mind.89. You say that letter was dictated by Mr. Henderson ?—Yes.90. Was anything more said about instructing Messrs. Perry and Perry ?—No, nothing morewas said about instructing Messrs. Perry and Perry then.91. Did you have any communication with them beyond that before the case was heard?No.
92. Did any one on your behalf, as far as you know ?—Nobody.93. Then, if there was any further communication with Messrs. Perry and Perry, who was itwho attended to it ?—I do not know of any further instructions at all.
94. That was the last, so far as you were concerned ?—Yes.
95. Do you know whose solicitors they are at Timaru ?—Oh, a lot of people's.96. But any one connected with this transaction ; were you ever told ?—I cannot say I know itabsolutely; but I understood from the writing of this letter that they were the solicitors of theNational Mortgage and Agency Company.
97. Now, Mr. Henderson came to your office next day, did he not'?—l was absent then.98. Well, when did you hear about the result of the rabbit case ?—When I came to town thefirst thing I saw was in the Evening Star, a telegram from Timaru saying I had been fined; and Ithink allusion was made to it as a case of dummyism, and so forth.99. His Honour.} How long afterwards was that?—That would be about the end of May.100. Mr. Chapman.} The case was heard on the 29th, your Honour. (To witness :) Whom didyou see after that?—l saw Mr. Henderson.
101. Any one else?—The first person I saw was Mr. Henderson.102. What passed with him?—Well, I told him that I was very much put about about this

appearing in the newspapers, and that it was a thing I did not anticipate when I did this businessfor them; and he assured me that it would be all right—that they would see me through it.103. Did you take any further steps with respect to this fine ?—Yes, they dictated a telegram
104. His Honour: Who is "they"? °105. Mr. Chapman.} Who did this?—There was first a telegram on the 29th May. No, thatwas done when I was away. The first that I knew of was on the 2nd June, but there had pre-viously passed some telegrams when I was absent, of which, of course, I heard when I returned totown, from my clerk.
106. Do you know what date you came back?—lt was on Saturday night. I think I musthave come back about the 29th May.
107. Well, there was a telegram on the 2nd June?—l was in town on the 2nd June any-how. '
108. There is the telegram of 2nd June ; did you receive this from Perry and Perry, ofTimaru ?

1 XSo.
109. "What have you decided to do re appeal?" When you received that, what did youdo?—I went over to the National Mortgage office, and saw Mr. Bitchie.
110. Do you know whether this was your first interview with Mr. Bitchie on this subject? Ido not remember clearly seeing Mr. Bitchie before at all. I think he was present on one occasionpreviously. Yes, he was present on one occasion previously, and he said something about that theywould come down on me for the rabbits, and I, jokingly, said, " Not much to come down on ;" andhe replied, "Oh, but you are doing pretty well now, are not you?" and I said, "Yes, I am'doin"very well." That is the only conversation I can remember withMr. Bitchie.
111. His Previous to the 2nd June?—Yes.
112. Mr. Chapman.} Well, on the 2nd June you took this telegram over to Mr. Bitchie?~VAn

113. What happened between you and Mr. Bitchie ?—I asked him what I was to do, and hewrote on the back of the telegram what I was to say.
114. "What time might be gained by appeal, and what cost ? " Yes.115. Anything more said at that interview?—l do not think so.116. Did you send a telegram to thateffect?—Yes.
117. And you got an answer ?—Yes.
118. The answer came the same day, " Our costs about fifteen guineas, and other side pro-bably same amount if case lost, looking at worst side. Appeal argued beginning of July, or later.—

A—O. A.
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Pbbey Peeby and Kennaway." And what did you do with that telegram?—l took it over, and
saw either Mr. Henderson or Mr, Eitchie, I am not clear which, but, whichever it was, he said they
would consult Mr. Haggitt.

119. Was Mr. Haggitt's opinion ever communicated to you:—JNo.
120! Did they ever claim the costs of it from you?—No.

_
121. You did pay Perry and Perry's account for the defence in the Magistrate s Court. —les;

Messrs. Perry and Perry drew on me through the bank.
122. And you paid the draft ?—Yes. „. . ,
123 Andyou subsequently paid the fine ?—Yes ; and Perry and Perry s bill of costs. Ihey first

sent me down the bill of costs, and I took it over to the National Mortgage Company, and showed
it to them. TT124. To whom did you show it?—l gave it to Mr. Henderson.

125. Did you ever get it back ?—No.
Mr. Chapman: We should like to have that.
Mr. Eaggitt: We never saw it to our knowledge.
126. Mr Chapman. You say you gave it to Mr. Henderson, and did not get it back ?—I took

every document over, and everything I have not in my office must be left there.
127. You left it with him?—Yes.
128. Then, afterwards you paid the fine, did you not ?—I did ; but I saw Mr. Eitchie about

the fine previous to that.
129. Who first made a demand upon you for the fine ?—Apoliceman named Pratt.

130. And you saw Mr. Eitchie about it ?—Yes.
131. What did you say to him ?—I told him that a man was asking for payment, and asked

what should I do, and Mr. Eitchie told me to put him off as long as I could.
132 Yes?—l put him off for about a month, and then I paid him.
133' Did you see Mr. Eitchie more than once?—After I had paid him, some days after 1

cannot remember when, I went over and told Mr. Eitchie that I had paid him, and Mr. Eitchie
said, " Oh, you had better go and get the money." .

134. Did he indicate where you were to go?—Oh, to the counter—the cashier :he was in his

CC
I3S Yes?—l said " Oh, perhaps it would be better no money passed just now. There are

some telegrams, and Perry and Perry's costs, and perhaps it would be better not to have any money
passing between us just now ;" and Mr. Eitchie said, " Oh, well yes , perhaps so

136. What was the next thing that happened ?—Oh, I think the next thing that happened was
a demand for the rent. ,

137 Had you seen Mr. Eitchie at all in the interval ?—I do not think so.
138. You afterwards got a demand for therent?— Yes, which I took over, and saw Mr. Eitchie

Wlt
139. Was there any conversation ?—No; there was nothing. He simply sat at his desk and

wrote what I was to say. , , . . „ „
140 You showed him thedemand, and he wrote what you were to say on the back ot it .-•—Xes.

14l' " I be" to give you notice that it is my intention to abandon Eun 98a, as I cannot make
anything out of it at the rental." You wrote in these terms, then?—Yes; on the 7th of
September. . .Mr Haggitt: Will you let us see that writing, please.

142. Mr.'Chapman.] Then you wrote in these terms. Does that represent the whole of your
letter?—My letter reads word for word.

_ . . .
143 Mr Haggitt. 1 Will you read it?—"l beg to give, you notice that it is my intention to

abandon Eun 93a, as I cannot make anything out of it at the rental.—Your truly J. E. Scott
144 Mr Chapman.} You sent that. When did you next hear anything? You seem to have

eot a letter on the sth October?—Yes, from the Crown Solicitor, James C. Martin: "I have
been instructed to apply to you for payment of £190, rent due to the Crown on the Ist ultimo, for
Eun 93a and to inform you that, unless that sum, together with the statutory penalty, is paid
before the end of the week, proceedings will be taken against you.—Yours truly, J. C. Maktin,
Crown Solicitor." . _ ..

145. What did you do with that?—l took it over and showed it to Mr. Henderson.
146 Did any conversation pass ?—He dictated a letter.
147 You replied on the 7th October, "In reply to yours of the sth instant, I beg to inform

you that I have abandoned Eun 93a "?—Yes, that is what Mr. Henderson told me to write
148. Now, about this time you appear to have got two rabbit notices—oth October, IHyj. t—

I think they came with the letter. .149 From the Crown Solicitor ?—Yes ; they came about the same time anyhow.
150*. Both on the sth October—the letter and notices ?—Yes, with the Eabbit Inspector s

6
151 There is the Eabbit Inspector's letter, enclosing a formal notice of account for

£415 os." Id. ?—I went over and saw Mr. Henderson about that, and he told me Mr. Eitchie was
not at home, but in the meantime to do nothing.

_
;

152 You took these over—the Inspector's formal notices and the Inspector s account tor
rabbit-poisoning—to Mr. Henderson, and he told you Mr. Eitchie was not at home, but in the
meantime to do nothing ?—Yes.

153. Did you do anything?—l did not do anything.
154 Had' you any other conversations with either Mr. Eitchie or Mr. Henderson that you

remember at this moment prior to your arrest ?—When I got that I went over to Mr. Henderson
and told him that the affair looked very serious altogether.
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155. His Honour,] That was when you got ?—The letter with the account for £400 odd
for rabbiting. .156. You went over to Mr. Henderson and told him something about it looking serious I—l
pointed out that it looked very serious, and asked him what he was going to do. He said he could
do nothing in the meantime. ~,•«•

157. Mr. Chapman.} Yes?—l think it was at that time he said they might put a baihtt in my
IIOUSG

158. Mr. Solomon.] That was Mr. Henderson?—Yes. Perhaps I said they might put a bailiff
in my house. lam not sure who said it, but I said, " I will have no bailiff in my house."

159. His Honour.] Yes?—lie then inquired how I was situated asregards the settlement ofmy
furniture. . ,

160. Yes ?—I said that it was not settled on anybody ; that it was not settledin my wife s name
at all, although I thought that my previous trusteeshad givenme instructions to do so—the trustees
when I was bankrupt some years ago.

161 Yes ?--I again told him that I was not goingto do anything " crooked.
162. Mr. Chapman.} Is that all?—He suggested that I should see Mr. Denniston and Mr.

Hasslett as to the position of my furniture, but I did not do so.
163. Who were they?—They were trustees in my estate in bankruptcy.
164. Was thatunder deed of arrangement ?—No, it was a bankruptcy under the old Act some

165. Have you had any conversations with Mr. Eitchie ?—I met Mr. Eitchie in the street one
day when there was a lull in the proceedings. I was standing on the pavement, and said, " I sup-
pose that matter is all over now." I did not catch very clearly what he said, but I thought he said
something about not stepping out to meet the devil half-way, or something of that sort. He said
it in a iocular way. ~..,.

_
166. Do you know when that was?—lt would be before I got this rabbiting business. It was

just previous to the final rabbit notices with the big bill.
167 After you had paid the fine, and before you got the final rabbit demands?—Yes.
168. What was the next matter? You met a gentlemen named Brown in the street one

day? Yes, and he said,—" I have a warrant to arrest you."
169. Well, we need not go through the process; you were arrested, and you ultimately got

170. Did you see either Mr. Eitchie or Mr. Henderson after that ?—After I got out of gaol?
171. Yes?—Yes, I saw Mr. Henderson.
172 What passed?—l said "Well, this is a nice mess you have got me into, and I asked

him what he was goingto do, and he said, '.' We are certainly not going to pay the money." I then
told him that I had seen a telegram which Mr. Eitchie had sent to you, my solicitor ; and I
expressed to him my surprise at Mr. Eitchie sending such a telegram.

173. Was that this telegram, set out in thestatement of claim : " Have nothing to do with Scott
whatever. Have paid him in full for such use as we got of his run ?"—Yes.

174. You referred to that?—Yes.
175 You told Mr. Henderson you had seen the telegram from Mr. Eitchie to your solicitors,

and what else ?—And I said I was very much surprised at his sending such a telegram.
176 What did he say V—l said, further, "It has been suggested to me that the telegram was sent

for the purpose of not letting the Government know through the telegraph-office." That had>een
suggested to me, and I asked him if he thought so, and he said, " Perhaps so."

177 Yes-; did anything more pass ?—Nothing more passed. Ah! yes, one thing he said, "We
never contemplated this." Ido not remember the exact words, but he gave me that
they had contemplated my having to go bankrupt, but had never contemplated my being put into
such a position as I was put in.178. Now, Mr. Scott, as to your position : in general terms, are you a pauper >.—JNo ; 1 have
always.had enough to keep me going for the past three years.

179. About what income do you make?—£soo.
Cross-examined by Mr. Haggitt.

180 Mr Haggitt 1 Now, I understand you to say,, Mr. Scott, that this was about the first
business transaction you had had with the company ?—Which was the first business ?

181. This particular one ?—No ; there was one previously, in January.
182* Which came to nothing; and this was the next ?—Yes.
18S' You had had a similar transaction, we may say, in January, which came to nothing, and

you got paid a guinea for what you did in the matter, and there was an end of that?—Yes.
184. And tliis was the next transaction?— Yes _
185. With regard to that first transaction, you did not see Mr. Eitchie at all !—i do not uhink

186 You have not mentioned it, and you have told us all that took place between yourself
and Mr Henderson withregard to that transaction?—As far as I can remember.

187 Mr Henderson said "We want to take up a run in your name," or to make use of your
name in taking up a run, and if therun was not bought you were to get a guinea, and if they did
buy the run you were to get £10?—Yes.

188. That was all that took place ?—Yes.
189. You assented, and shortly afterwards the run wasput up. They didnot get the run, and

you were paid a guinea?—Yes.
190. You made no remonstrance at all ?—No.
191 And there was nothing said about indemnity?—No.
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192. Then, you made no stipulation about being indemnified at that timeat all, and they saidnothing about it ?—Not at that time;I do not think anything was said.
193. Now, the next time Mr. Henderson saw you, you say, was towards the end of Febru-ary ?—Yes.
194. And then it was in regard to this particular transaction ? —Yes.195. Now, you were sent for to go to Mr. Henderson's office ?—Yes.196. And you go there. That was the first of it ?—Yes.
197. Do not you recollect meeting Mr. Henderson in the street, and having a talk withhim?—No.
198. No recollection at all of that ?—No, I have not.
199. On the day that you went over to their office, do not you remember meeting Mr. Hender-son in Bond Street ?—No, I cannot say I do.
200. About 2 o'clock?—l cannot remember it. I will not deny it, but I cannot remember it.201. Do you remember him telling you that Mr. Eitchie wanted to speak to you at that inter-view?—No, I do not.
202. Do you remember his telling you that Mr. Eitchie wanted you to take up an outlyingrun about Lake Ohau—that he only wanted the country for six months, after which the companywould have no further use for it, and that if you were prepared to take up the country hewould find the first half-year's rent, and would give you £15 or £20 for yourself ?—I do not remem-ber that.
203. You do not remember that as having taken place either in the street or in Mr. Hender-son's office?—No.
204. Do you remember his giving as a reason for Mr. Eitchie wanting you to take it up that,on account of the rabbits, Mr. Eitchie would not have anything to do with it on the part of the com-pany ?—I remember him saying in one interview that Mr. Eitchie was very frightened of therabbits,but I did not understand what he meant.
205. You remember his saying at one interview that Mr. Eitchie was very frightened of therabbits, but you do not know whether it was on this occasion when he spoke to you in thestreet ?—No.
206. Of course you do not remember saying, then, that you would have to face that, and thatyou were quite prepared to take the risk ?—I do not remember saying that at all, and there was noquestion of risk mentioned.
207. Then, you say that, as far as you recollect, you were sent for to go to Mr Henderson'soffice ?—I think so.
208. And that Mr. Henderson commenced the conversation by saying that he wanted to go infor another ran ?—Yes ; something of that sort.
209. That is how the conversation commenced—" I want to go in for another run " ? I couldnot say those were the exact words; something to that effect.210. Did he give you any further information than that about it ?—He pointed out to me onthe map where the run was on one occasion, and I understood it was up at the Beach Forest.211. Oh, you knew it was on Lake Ohau. How far is Beach Forest from Lake Ohau?—lreally do not know.
212. Were you not a cadet on a run yourself once?—Yes.213. Whereabouts ?—At Hawkdun Station.
214. Whereabouts is that ?—Near St. Bathan's.215. And is that the only place?—That is the only station, except that of Mr W A Tolmieat Clifton.
216. But did you not tell Mr. Henderson that you had been a cadet on this run, or near thisrun, and that you knew the country well ?—No, I did not. I will tell you what I told Mr. Hender-son. I remember the conversation. I told Mr. Henderson, when he alluded to Lake Ohau, thaton the station I was on they were in the habit of going up—that several fellows had gone up toLake Ohau. I had never been further than Omarama myself in my life, so Ido not think I couldhave told Mr. Henderson I had been a cadet there. I was on Pareora Station, too, as a cadet once217. Whereabouts is that?—Near Timaru ; this side of St. Andrew's.218. Then, you never led Mr. Henderson to believe you had been a cadet on a run in theneighbourhood of Lake Ohau ;at least, you never meant to if you did?—I never meant to.219. Tell us the conversation as it occurred. You say you were sent for, and went to MrHenderson's office. How did the conversation commence ?—I really could not remember at thisdistance of time. I did not anticipate any trouble, and had no reason to take notes.220. Cannot you tell us anything of the conversation at all ?—The conversation I carried awaywith me—what I understood was that they wanted to take up a run in my name. The reason heexplained to me at that time, or at some other time, was that the Government would "go for" acompany for not killing the rabbits, whereas they would not " go for " a private individual.221. Am Ito understand that that is all you recollect of the conversation? Yes, it is.222. That you were sent for to speak to Mr. Henderson, and when you went you found Mr.Henderson wanting to speak to you about taking up a run in your own name; that you did notknow where the run was; and that either at that interview or at some other timeyou understoodthat they wanted you to take it up in your own name, because they thought the Government wouldcome down upon a company when they would not upon a private individual ?—Yes, quite so.223. That is all you recollect of the conversation ?—Yes
224. Is that really so?—Yes.225. You can tell us no more than that?—No, I cannot, really.226. Now, Mr. Scott, did you on that occasion—the occasion when you were sent for to soand see Mr. Henderson—go into Mr. Eitchie's room and have an interview with him?—No ; Mr.
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Eitchie was at the door as I came out. There are two doors, and I think Mr. Eitchie may have
been present at his door, as the interview was finished.

227. And you had no talk with Mr. Eitchie about this at all ?—No ; I do not think so.
228. You got all your information from Mr. Henderson on the subject ?—Yes.
229. Now, was there anything said at this interview as to what you were to get for lending

your name?—I do not think therewas anything mentionedat this time. Ihave no recollection of it.
230. But you were to get something?—Yes.
231. That was the understanding ?—Yes.
232. But no amount was mentioned?—Yes.
233. And you were prepared to take the risk, or any risk there was, without stipulating the

amount you were to be paid?—There was no question of risk mentioned. If that word had been
used I think I should have had some recollection of it.

334. Did you understand why the company wanted this run taken up in a name other than
their own ?—Yes ; because —just what was said. I understood that what they said was that the
Government would " go for " a company, but would not " go for " a private individual in the matter
of rabbits. That is what I understood.

235. Then, was there nothing said to you about the company only wanting the run for a short
period ?—No; I do not remember anything about what period they wanted it for.

236. They did not tell you that they onlywanted it for a short time, in order to give them time
to sell some stock ?—I have no recollection of it.

237. Never heard about it ?—No.
238. Not at any time ? It is news to you now ?—I never heard of it before. I can see now

what they wanted it for.
239. And it was never explained to you at all?—No ; there was very little said.
240. Well, now, did you never at any time have an interview with Mr. Eitchie at which this

whole matter was explained to you ?—No, not that I remember.
241. Did Mr. Eitchie never explain to you that,Jin consequence of the large area of inaccessible

country included within the boundaries of the run, he dared not take it up as the company's, as the
cost of rabbiting would be serious ?—Never heard of it.

242. Did Mr. Eitchie ever tell you that he only wanted to get a few months in which to
muster and sell the stock, and that the Government was sure to exact the fulfilment of every con-
dition from the company to the very end of the lease, if the companybid: that they might do so
to you even to making you bankrupt, but that they were certain to do so in the case of a company ?
—No. Mr. Eitchie never hinted at bankruptcy—never used the word—and I have no recollection
of anything either about the run—as to what the Government would do to the company as against
a private individual. We had no long interview. Mr. Eitchie made me no long statement at all.

243. From anything he said, you cannot even say whether that reference to what the Govern-
ment would do to a company and not to an individual was on this occasion or at some other time?
(No answer given).

244. Did. Mr. Eitchie not say to you that he would not take theresponsibility on the company
on any consideration, and that he only wanted to get the use of the country for a short time, if
they could get it for the rent, and such consideration as you might think fair to yourself without
responsibility to the company?—No ; he did not say so.

His Honour : Will you repeat that, please.
Mr. Haggitt: Mr. Eitchie did not say that the company would not take the responsibility on

themselves on any consideration ; that they only wanted to get the use of the country for a short
time, if they could get it for therent, and such consideration as he (Scott) might think fair to him-
self, so that the company might not be responsible for the term of the lease or for rabbiting.

245. Then, will you deny, Mr. Scott, thatyou said to Mr. Eitchie that you were quite willing
to bid for it on these terms—that the Government could get nothing out of you, as you had nothing,
and they were not likely to push you to extremes ?—That reply of mine was just made at the door
coming out of the office, alluding to the remark that they might come down on me for the rabbits.
Mr. Henderson had previously told me I was to look to them for everything, and I made the jocular
remark that they would not get much out of me; but it was not at a time that Mr. Eitchie had
made a long explanation like that.

246. You did say it?—I made that remark, and Mr. Eitchie, in reply to that, said, " Oh, but
you are doing pretty well," and I said " Yes, I am doing pretty well now."

247. Now, when you saw Mr. Eitchie, after you had been fined, what did Mr. Eitchie say to
you? You told Mr. Eitchie you had been fined ; what did he say to you on that occasion ?—What
I saw Mr. Eitchie about—l do not think I went to tell him I had been fined ;he knew that; but I
went to tell him the policeman had called for the money, and he told me at that time to put him off
as long as I could. I told him I would do so. I told him I had put the policeman off by telling
him I expected some money from Melbourne, which was the truth. I had expected some money
from Melbourne, and I put the policeman off for a month.

248. Is that all you recollect Mr. Eitchie saying?—Yes.
219. Put him off, and get as much time as possible ; thatwas all he said ?—Yes.
250. Did Mr. Eitchie say to you anything to this effect : that he was sorry he could not

interfere, as you had entered upon the venture with your eyes open, and after a full explanation by
him ? —He never said anything of the sort.

251. Did he say anything to this effect: that if that was the end of it he might go beyond his
bargain and pay the fine, so that your remuneration in the matter might not be swept away, but
at present he would not?—No ; he did not say so.

252. Well, then, you didnot know, Mr. Scott, that this run had been bought in your name
until some time afterwards?— Well, some day or two afterwards.
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253. Oh, it was not a long time?—No ; I think it appeared in the newspapers.
254. And you saw it in thenewspapers?—I cannot say I saw it; somebody pointed it out to me.
255. Was this what you saw in the newspaper [extract produced] ?—No; I never saw that.
256. Have you read it?—No; but I am sure I never saw it.
257. The only part that would interest you is somewhere near the end?—No ; I do not think I

ever saw that.
258. Was it something different you saw?—I do not say I saw it in the papers. Somebody

else told me, as far as I can remember.
259. You said it was pointed out to you in the papers ?
Sir B. Stout: He did not say the actual paper was pointed out.
260. Mr. Haggitt.] You see it does appear in the paper that you were the purchaser of the run

at £380 a year?—That is so.
261. According to your account of this matter you made no inquiries about the run at all ?—

None. I had perfect confidence in the National Mortgage and Agency Company.
262. You made no inquiry whatever?—None.
263. As to what was going to be clone, or anything else ? —I did not care a button.
264. You lent your name that the run might be purchased ?—Yes.
265. And you signed authorities to apply for it and to purchase it in your name?—I believe I

did.
266. You made no stipulation as to the price to be paid?—None whatever.
267. And you made no stipulation as to being indemnified, or anything else, against the con-

sequence of what you did?—No ; I made no stipulation.
268. And you were to be paid for something or other, you do not know what ?—Oh, yes; for

lending my name to be used.
269. But you did not even stipulate what you were to be paid ?—No.
270. Mr. Bitchie never at any time said anything about indemnifying you, I understand?—No ;

I do not think he did.
271. And beyond a general expression from Mr. Henderson that you told us of, there was

nothing said at all about indemnifying?—No; there was nothing said.
272. Now, how long was it after you purchased that you found out that there was some

responsibility attaching to the use of your name?—Not till after the Timaru incident—the Timaru
summonsing. When I saw that in the newspapers about dummyism, at or about the end of May ;
when I was summoned at Timaru for the rabbits.

273. That was about threemonths after the run had been purchased ?—Yes ; somewhere about
that.

274. When did you sign the lease ?—I really could not remember ; somewhere between March
and May, I suppose. I really could not remember whenI signed it. I took no notes.

275. Have you the lease here ?—No ; Ido not know where it is. I have never had it.
276. You left it in the office ?—I signed it and left it. Ido not know who has got it.
277. And it began to get troublesome about that time—the time the notices came in?—l did

not see any trouble about it till when that appeared in the papers. That is what wakened me up.
278. That is, about dummyism ?—Yes.
279. And what were you frightened of then?—I do not know. I was not very frightened.

I simply went over and asked Mr. Henderson whether it was all right, and he said it was.
280. You asked if it was all right ?—As I told you, I pointed out that the thing had got

serious; it looked bad. He said, "Oh, it's all right," and he assured me they would see me
through it.

281. It was on that occasion he assured you they would see you through it?—On one or two
other occasions he gave me that assurance.

282. Now, it is almost useless to ask you after what you have admitted—you have not said
that on the first occasion Mr. Henderson said anything about seeing you through it. Did he say so
at the first interview or not ?—At the first interview he certainly assured me that theresponsibility
was not mine.

283. But what did he say?—I cannot remember the exact words. He assured me they would
see me through it in the same way he has always done.

Mr. Haggitt: No ; this was thefirst occasion.
Sir B. Stout: He said, on the first occasion connected with this run. He used words to that

effect.
284. Mr. Haggitt: He said nothing of the kind. I have taken every word he said. [To witness:]

Whereabouts did that come in in the conversation?—I really could not remember. Very little
was said.

Sir B. Stout: I have it here, your Honour.
His Honour: Yes, that is so. "He said it was ail right, that I was to act for them—to hand

all the correspondence to them; do nothing myself; submit everything to them. Ido not think
anything more was said. They were to pay the rent."

Sir B. Stout: He goes on, " I didnot know the length of the lease."
His Honour: Yes; "I did not know the length of the lease, but Henderson said he would see

me through it. They were to take the whole responsibility."
Sir B. Stout: That is what he said before, " Henderson said he would see me through it."
285. Mr. Haggitt.] Now, 1 ask him at what stage of the conversation that took place. Will

you swear that those were Mr. Henderson's exact words ?—No, I will not.
286. And Mr. Henderson said this without your stipulating that anybody should see you

through it—it was voluntary?—I asked him if there was anything "crooked" about it, and he
said no, it was all right.



15 C—2

287. Well, then, what followed upon that?—He said they would see me through it, or some-
thing to that effect.

288. But what was he to see you through ?—The consequences of this affair, whatever they
might be. They didnot seem to be very much at the time ; at least, they did not seem to me to be
much.

289. What was it he was to see you through ?—All the expenses and everything that might
happen in connection with this, seeing that they were merely using my name. That is what I
understood.

290. Did he say so?—He led me to understand that.
291. Tell us what it was that led you to understand that?—l cannot tell you more than 1

have told you. He said that they would see me through it; that it was all right; and they would
see me through it. As far as I can remember, those were the words.

292. You said, "Well, I hope it is all right, that there is nothing ' crooked ' about it; " and he said
it was all right, that they would see you through it ?—Yes.

293. You said before that Mr. Henderson said he would see you through it ?—Oh, I do not
remember the words—" he "or " we." I looked upon Mr. Henderson as themanager of the National
Mortgage and Agency Company.

294. Then, it was not Mr. Eitchie who was to see you through it, nor Mr. Henderson ?—I do
not know really who was to see me through it. I did not consider it at the time. I saw Mr.
Henderson as the manager of the National Mortgage and Agency Company. I certainly didnot
think it was a private piece of business of Mr. Henderson's.

295. Only you told us that Mr. Henderson said he would see you through it, and now you do
not know whether he said he would or the company would ?—I think the word generally used was
" we."

296. You had not seen Mr. Eitchie, so "we" could not have meant Mr. Ritchie?—1 do not
know that it could.

297. You understood somebody was to see you through it, and did not know who?—Oh yes;
the National Mortgage and Agency Company. That is what I understood.

298. What did you meanby asking whetherthere was anything " crooked " about it ? What did
you expect could be " crooked " about such a transaction?—I merely wanted an assurance from them
that they were not asking me to do anything illegal. I never thought that they would do so.

299. And they have not done so, have they ?—Not as far as I know.
300. Youknow anybody may buy a run in his own name if they like?—l do not know.
301. There is no declaration required to be made on the purchase of a run?—l really do not

know.
302. You did not make one ?—I signed something. Ido not know what it was.
303. And you did not care, I suppose ?—Yes.
304. You were quite indifferent then, and are quite indifferent now, as to what you signed ?—

Yes.
305. And you signed everything, in point of fact, that you were asked to sign?—Yes.
306. But you knew you were taking the responsibility of this run on your shoulders ?—T did

not know that at all. I considered the National Mortgage Company responsible.
307. When you signed the lease of the run in your own name, do you mean to tell us you did

not know you assumed responsibility ?—I assumed that I was acting as agent for the National
Mortgage and Agency Company, and I considered they were good enough. I never gave the matter
much thought,.as a matter of truth—I mean as to risk.

308. Did you read the lease before you signed it ?—No.
309. Did you go yourself, or did anybody take you ?—I went myself. 1 asked Mr. Henderson

where I was to go to, and he told me to the Land Office.
310. Did not you get an intimation yourself where you were to go to ?—I do not think so.
311. Did not you get a letter from the Crown Lands Office, Christchurch ?—lf I did do so I

took it to Mr. Henderson. Ido not say I did not get one; but if I did I took it to Mr. Henderson,
as I took everything.

312. As you got an intimation direct yourself as to where the sale was to be, the other intima-
tion would also be addressed to you. Can you tell us what it said?—The intimation ? I really
could not say I received it.

313. How could you, then, say you had taken it over ?
His Honour: Anything he got he took over.
Mr. Chapman: It is most likely to have been sent direct to Mr. Henderson, because another

communication was. Mr. Bacon's telegram
314. Mr. Haggitt.'] Then, you do not know whether you got an intimation or not, but if you

did you took it to Mr. Henderson. You told Mr. Henderson you were going to the Land Office,
and Mr. Henderson told you where the Land Office was ?—lf I did receive that letter which you
say I received— [Mr. Haggitt: I did not say so] —I thought you did say I must have received the
letter—if I did, I went over to Mr. Henderson. I did not know where to go to sign the lease with-
out inquiring, and I must have received the information where to go from somebody, and to the
best of my knowledge and belief it was from Mr. Henderson.

315. You are not even sure of that now ?—No, I am not; but, if you have the letter, I can be
sure. If I received the letter I went to Mr. Henderson with it first.

316. If you took the letter to Mr. Henderson, you asked Mr. Henderson where the office was ;
and, if you asked Mr. Henderson where the office was, Mr. Henderson told you?—Yes.

317. At all events, the thingyou did was to go to the Land Office, and sign the lease there ?—Yes.
318. Did you ever ask the company for the remuneration you were promised for signing this

lease?—Never.
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319. Or Mr Henderson, or anybody elSe?-No; I asked Mr. Henderson once to lend me £40—to discount a bill for me for £40; but I never asked for remuneration320. Did he do it ?—No ;he did not.321. You never asked to have the amount of remuneration fixed ? No322. Neither Mr. Henderson, nor Mr. Eitchie even mentioned the amount ?-I once said toMr. Henderson m an interview I thought the thing was giving me a great deal of trouble tnd Ishould require to be well paid for it. I remember saying that to Mr. Henderson6A6. But it was always understood you were to be paid ? Yes.324. Although the amount was never mentioned between you ?—Yes

notW orTas'nT ™"* St °°k ™g °Q ** °° ?~No ' J

the t0 tHe C°mpany W6re rUnning **°* the ™ at
327. When did you find out that ?—I never found it out at all

thP r?,n8 ■ y°U frSt llear lit?_l1 it?_I did DOt knOW anythin8 about what has been done with
thing

SaW S tO -day-1 mean > as t0 stock, and all that sort of

read ?-Ye
Ns°W, *** **** Henderson came over and dicfcated a telegram which has been

330. You say Mr. Henderson dictated that letter ?—Yes.331. Are you sure of that ?—I am pretty confident.332. If Mr. Henderson says he did nothing of the kind, will you still swear to it ?—Yes; I
333. Was it dictated to you, that telegram ?—To Mr. Logic. I was about the room Thetelegram is in Logic's writing. That is my signature; and I remember Mr. Henderson coding inand sitting clown to dictate the telegram. I told Logic to take it down S

JIeJSLZZtZv-Yel thOTe dat6d the Same day-26th 1891—hich J°* *» say Mr.
335. Did Mr. Henderson dictate both letter and telegram ?—I think so YesT:BThiL7hTh:::iJZ%%Tey t0 Messrs-Perry and Perry ?-The draft is there-'f7n^rl Ha9tV °n th,e 6th Of July {t was- How lon8 was that before you paid the police-man -Oh it would be a week or so. I forget. Look at the policeman's receipt.

? P
Mr Chapman ; The 2nd July the policeman was paid. The policeman was paid first.338\Mr. Haggitt] Very well; Messrs. Perry and Perry drew upon you for this £5 5s veryshortly after you paid the amount to the policeman—four days after?—Yes339. Did you take that draft to the National Mortgage Company when you got it ?—I really

fee
n
costs

e P **' anyW * Went °Vert0Bee them aboUt h> and they told me to pay
340. Who did you see ?-I saw Mr. Henderson about the account, and intimated that I hadDeen drawn upon.

and StolS me" to pj S" Hendei'S°n t0 Pay ** ?~°h' * CamiOt the exact Worfs" 1 sh-ed it,
342. Will you swear that you showed Mr. Henderson that bill until months after you hadP ?i~™ m ° c m tha! J lnt™ated.to him ;I am quite positive I always took everything oveT343. Then, you are not speaking with reference to any recollection you have with regard to thisparticular document, but only because you always took everything over?-I am quite certain I did344. But you have no recollection of taking this over?—l cannot say I have345. Did you ever ask the company to pay that amount ?—Yes346 When?—When I spoke to Mr. Eitchie I told him there was Perry and Perry's costssome telegrams, and £15 3s. to the policeman. y y '347. And Mr Eitchie said?-No. I said, "Perhaps it would be better to let the matter layover; better not to let any money pass just now till afterwards;" and he said "Oh yes- allright —assented to what I said. ' '•> '348. No. Mr. Eitchie said first, "You had better go and get the money "'-Yes- he firstoffered me the money. J ' '349. You are sure of that?—Yes, he did.350. I put another alternative of that interview to you just now ? Yes■ 35

1
1, WlialWaSihe Other7ersion?-All that was said at that time. I met Mr. Eitchie at theexplanSions at all UP ' a" that W&S Said' There were no statements or

352. You are speaking now of the interview you had with Mr. Eitchie about the payment ofthis money, after you had paid it : that took place at the door of Mr. Eitchie's room ?-No at thedoor at the top of the stairs in their office ; there is a door there ' ,v ' cU, UIB

353. It was not in his own office at all?—No; at the door at the top of the stairs.304. His Honour.] When you told him of Perry and Perry's costs and telegrams and thepoliceman, was that the occasion you saw Mr. Eitchie at the door?-Yes, at the door of the bieoffice ; not at the door of his room. g

—Yetss' Mr' That Was the interview y°u had with Mr. Eitchie after you paid the fine ?
356. You are sure of that?—Yes.
357 And that interview took place at the top of the stairs leading into the company's office?-Yes. I told him I had paid that money I did not go to see him on that business, but happenedto meet him, and told him 1 had paid, and he said at once, '.' Oh, go and get the money "
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358. You told him at that time you had paid Messrs. Perry and Perry's costs?—l think I did.
359. At the same interview ?—1 think so.
360. And he said, with regard to both of them, " You had better go and get the money? "—

He did not say " with regard to both of them : " he said, " You had better go and get the money."
361. He said, speaking withregard to both of them, " You had better go and get the money? "

—Yes ; as to whatever sum I mentioned.
362. And you declined to take the money at that time?—No; I simply suggested it might be

better that no money should pass just then. I said, " Perhaps it would be better no money should
pass just now."

363. Why ?—I really do not know why.
364. You paid this money out of your own pocket —money the company was bound to reim-

burse you; and yet, when the money was offered you, you said, "Better no money should pass just
now," although the beginning was to ask for it ?—I did not say that.

365. Although you had asked for the money, at all events ?—No. I did not ask for the money
on that occasion ; I merely intimated to Mr. Eitchie that I had paid it. I did not ask for it; and
Mr. Eitchie said, " You had better go and get the money," pointing to the cashier.

366. But you declined to take the money just then ; thinking it better no money should pass,
you mentioned this to Mr. Eitchie, and he said, " Oh, very well; perhaps so." Very well, so
you might have had that money if you had liked to take it, and you would not?—No, I did not.

367. In whose interest did you consider it better you should not take the money?—l do not
know what prompted me to do that. I was getting a little suspicious at that time that I might be
made more use of than I had contemplated. I had an idea of that sort, and I thought I would act
with caution.

368. And youthought you were showing caution in not taking money when you could have got
it ?—I had a sort of idea of that. I suggested that to Mr. Eitchie, whether he thought so. If Mr.
Eitchie had offered me themoney there and then I should have taken it.

369. Then you had rabbit notices, and every documentyou got you took over?—-Yes.
370. At one of your interviews with Mr. Henderson, after this rabbit summons had taken

place, Mr. Henderson said that it looked a very serious affair, asking what you were going to do ?—
No, he did not.

371. You said to Mr. Henderson that it looked a very serious affair, and asked what he was
going to do, and he said he should do nothing in the meantime?—l will tell you what Mr. Hen-
derson said. At that interview he said he thought Mr. Eitchie had mismanaged the affair alto-
gether, and that the rabbits should have been killed, and that he could not understand Mr. Eitchie's
action in the matter at all.

Mr. Haggitt: That is something new.
Sir B. Stout: It is " briefed."
372. His Honour.~] When was this interview withMr. Henderson?—l could not give the date.
373. Mr. Haggitt.] Some time when the rabbit question cropped up ?—The payment for the

rabbits.
374. That rabbit question cropped up in July?—Yes, I know, but it was when we got the long

bill. I think it was then when 1 got the long bill, and was threatenedwith a summons—somewhere in
October, I think it would be. I will not be sure as to what interview it was, but at one interview he
did say that.

375. At all events, at that interview—somewhere about the 7th October it was, you say—Mr.
Henderson said that he thought Mr. Eitchie had mismanaged the whole thing—that the rabbits
should have been killed?— Yes; that he could not understand Mr. Eitchie's action in the matter.

376. Are you quite certain that it was not you who said that, and not Mr. Henderson?—Quite
certain. I did not say it. I said therabbits should have been killed, but Mr. Henderson said the
rest. lam quite certain he said he could not understand Mr. Eitchie's action in the matter.

377. And he told you Mr. Eitchie was not at home, and in the meantime you were to do
nothing?— Yes.

378. That was at this interview too ?—lt was at one interview.
379. And you said to Mr. Henderson that it looked a very serious aftair, and asked him what

he was going to do ?—Yes.
380. Was it in reply to that remark of yours that he said he did not understand Mr. Eitchie ?

—I think it was something of that sort.
381. Now, do you recollect saying, "I said to Mr. Henderson, or Mr. Henderson said to me,

that it looked a very serious affair " ?—I cannot say that those were the words.
382. But didnot you say before, " I said to Mr. Henderson, or Mr. Henderson said to me, I

do not know which, that it looked a very serious affair ? "—No, I do not think I said that.
383. Which of you said it? Did you say it to Mr. Henderson, or Mr. Henderson to you?—l

think it very likely that I said it.
384. But you are not certain that Mr. Henderson did not say it ?—I do not think Mr. Hender-

son said it.
385. It was Mr. Henderson suggested that they might put a bailiff into your house?—l am not

sure whether Mr. Henderson suggested it or I suggested it.
386. But you said, " Well, I will have no bailiff in my house." He must have said it if you

made that reply ?—Yes, I think he must have said it.
387. And. then he inquired how you were situated as to the settlement of your furniture. Will

you swear you had not told both Mr. Henderson and Mr. Eitchie long before that interview took
place that you had nothing whatever to lose, as you had got nothing ?—No, I never said such a
thing.

388. Did you never tell Mr. Henderson that you had nothing except your office table and a
3—C. 2.
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few chairs there, and that the furniture at the house belonged to your wife ?—No, I never said it,
because it would not be true. I did not say it.

389. Did you never tell Mr. Eitchie or Mr. Henderson that there was nothing they could seize
belonging to you except this table and a couple of chairs ?—I never did.

390. Then, you said it was suggested to you to inquire as to how you were situated as to a
settlement on your wife. Did you do so?—No, I did not.

391. Then, you have not ascertained yet?—No.
392. You do not know whether the furniture is settled on your wife or not?—I know it is

not.
393. You said you thought your trustees had instructed you to settle it on your wife?—Yes.
394. And he recommended you to see the trustees to see how it was, and you have not done

so ?—No; I have not done so.

Ec-examined by Mr. Chapman.
395. Mr. Chapman.] Have you ever had any account rendered to you by the company?—In

this matter?
396. Yes?—No.
397. No claim made upon you? Then, you do not know to this day who paid for the opinion

that was taken when Messrs. Perry and Perry suggested an appeal?—l know that they said they
would consult Mr. Haggitt, and beyond that I know nothing.

398. No. You have been asked some questions apparently suggesting some evidence that is to
be given hereafter?—Yes.

399. Mr. Scott, you knew, presumably, that you placed yourself under some liability to the
Government ?—Yes.

400. Did you ever undertake, with Mr. Eitchie or Mr. Henderson, to bear that entirely your-
self ?—I did not.

401. Was there anything in your conversations with them to suggest that you were to take the
whole of that burden, and that they were to go scot-free ?—Certainly not.

402. Did they ever explain to you that the result of the position they intended to put you in
would be that you could not fall back upon them ? —No ; they did not.

403. Now, in these conversations, was it ever particularised who was backing you—that is to
say, whether it was Mr. Henderson himself, or the company, or any one else?—No ; it never was
particularised.

404. It never was particularised whether Mr. Henderson himself or the company was backing
you or employing you?—No.

405. Did you ever make any agreement with them to give them the use of this run that was
taken up in your name ?—Never.

406. Now, at the time when this conversation took place in which you suggested that no
money should pass then, had the question of dummyism appeared in the newspapers ?—Oh, yes.

407. And you knew it had been said you were a dummy for somebody?—Yes.
408. Something had appeared in the newspapers suggesting you were a dummy, and after that

you suggested to Mr. Eitchie that perhaps no money had better pass ?—Yes.
409. You say he assented to that?—He did.
410. When you paid those five guineas to Messrs. Perry and Perry, how did you pay it?—By

cheque.
411. Did you keep books?—Yes.
412. To whom did you charge it?—l think it was charged to the National Mortgage

Company.
413. There was one matter I omitted to put in the examination-in-chief. I ask leave to put the

question. Do you remember the name of Preston cropping up ?—I do.
414. In conversation with whom?—In conversation with Mr. Barron, late M.H.E.
415. You cannot give us that. There was a conversation with Mr. Barron, in which reference

was made to Mr. Preston ?—Yes.
416. Did you report it to Mr. Henderson ? —I did.
417. Now, can you tell us when it was?—lt would be at the early part, before I was fined at

Timaru, I think.
418. You reported the conversation to Mr. Henderson ; what did you tell him ?—I told him I

had heard from Mr. Barron that Mr. Prestcn had bought some runs adjoining, and that he possibly
might buy this run. Mr. Barron had advised me to sell the run to Mr. Preston—that possibly I
might sell it to him. So I went to Mr. Henderson and repeated this, and all Mr. Henderson did
was to tell me that Eattray was the agent, and to send me along there. I inquired if Mr. Preston
was in town, but Mr. Preston was not in town, and nothing came of it.

419. Mr. Henderson sent you to him ?—He did not send me to him, but told me where I would
find whether Mr. Preston was in town.

420. What did he say about commission ?—He said, " If you sell it to him you might get a
commission."

Walter Logib, Clerk to the Plaintiff, J. E. Scott, examined.
421. Mr. Chapman.] Do you know the defendants, Messrs. Henderson and Eitchie?—By sight,

yes.
422. When was yourfirst connection with this matter of this run Mr. Scott took up? The

first personal knowledge was on the 26th May. It commenced by my writing, to Mr. Hender-
son's dictation, a letter to Messrs. Perry and Perry, of Timaru.

423. Was Mr. Scott in the office at the time?—He was ; yes.
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424. Did Mr. Henderson say anything particular that you remember besides dictating that ?—
No, nothing particular.

425. Did he say anything to you you remember?—He told me before I commenced to write
this that it was to be private ; it was to be kept secret.

426. That you were not to mention anything ; that it was to be kept secret ?—That I was to
hold my tongue in the matter.

427. Did you also write a telegram?—I wrote one, I think, to Foster, if I recollect aright.
428. The Chief Inspector of Stock in Christchurch?—Yes.
429. Did you originate that or did any one dictate it to you ?—lt was dictated.
430. Who dictated it?—Mr. Henderson.
431. Do you remember the answer coming to that ?—There was an answer which I showed to

Mr. Henderson.
432. Was Mr. Scott in town when the answer came ?—No; Mr. Scott had gone South.
433. Mr. Scott had gone away South, and an answer came which you showed to Mr. Hender-

son. Do you know when the answer came?— The day after, I think—about the 27th.
434. What did Mr. Henderson say?—He came over and told me to see Mr. Eitchie, the Sheep

Inspector.
435. Anything further?—He told me to represent that I had come from Mr. Scott.
436. Told you to represent to the Sheep Inspector that you had come from Mr. Scott?—Yes,

about this run at Timaru, saying that he had received a communication from Christchurch, and
asking him if he could have the case withdrawn that was coming on at Timaru.

437. Did you see the Inspector ?—I did.
438. Mr. Inspector Eitchie ?—I did ; yes.
439. Did you know where his office was ?—I did not.
440. Who told you where to go ?—Mr. Henderson told me I would find the office in the

Government Buildings.
441. You got an answer from Mr. J. D. Eitchie?—l did.
442. Did you convey thatanswer to Mr. Henderson?—-After writing it. I called at the office

and wrote down exactly what Mr. Eitchie said, and then delivered it to Mr. Henderson.
443. You called back at Mr. Scott's office and wrote down a memorandum of what Mr. J. D.

Eitchie had said, and took that and delivered it to Mr. Henderson?—l did.
Mr. Chapman : I should like to have that.
Mr. Haggitt: If you have a copy of it put in the copy. We have no special notice to

produce it.
Mr. Chapman : No, we went as far as we could ; we got an affidavit of documents.
444. Mr. Chapman.} Will you tell us what it contained?—lt is dated " Dunedin, 27th May,

1891.—Memorandum.—Mr. Henderson,—I saw Chief Inspector Eitchie, who states he consulted the
Law Officers in this case when he (Mr. Eitchie) was in Wellington, and they state, so long as Mr.
Scott holds the run he must be held responsible, and he cannot withdraw the case. He had also
received a communication from Mr. Foster, Christchurch, on the subject; and he also stated that
sheep were still running on the land when he visited it a short time ago, and to advise Mr. Scott
that things must take their course.—Yours truly, W. Logic." Signed by myself.

445. Did you see Mr. Henderson when you took that over ?—I delivered it personally.
446. Did you ever get it back ?—No.
447. Did he say anything?—Nothing particular. I do not know that he made, any remarks

then.
448. Did you keep Mr. Scott's books ?—Yes.
449. Have you his books there ?—I have the cash-book and ledger.
450. And how did you enter the costs, five guineas, paid to Messrs. Perry and Perry ?—I should

enter it in the cash-book from the block, and then debit it in the ledger. I debited it to the
National Mortgage Company, because I understood it was on their account it was paid.

Cross-examined by Mr. Haggitt.
451. Mr: Haggitt.} Who told you to debit the money so. You didnot do it of your own motion ?

—Yes. When I see the accounts written out I debit them accordingly.
452. You did it of your own motion?—As I keep the books, I should make all the entries as

written in the cheques.
453. His Honour.} You have the block of the cheque-book there :in whose handwriting is that ?

—Mine.
454. Mr. Haggitt.} You did it entirely of your own accord ?—Quite so.
455. Sir B. Stout.] Why did you put "N.M. A. Coy." there?—Because it is their account.
456. Why did you put it there?—Because I perfectly understood it was an account of theirs.
457. Mr. Haggitt.} From whom?—From Mr. Scott; from hearsay all through. I understood

from the first how the matter stood, though this was my first connection with the case.
Mr. Haggitt: That will do.
Sir R. Stout: That will be our case, with the documents put in.
Mr. Solomon: The course we propose to adopt is to open and record our view of the evidence

and the facts of the case ; and at the close of the evidence it is for the other side to move. That, I
understand, is the usual course adopted. .It will be for the plaintiff to move for a decree if he thinks
himself entitled. I suppose the plaintiff does not object to that.

Mr. Chapman: It is the usual course. We do not object.
Mr. Solomon: The question between the parties before the Court will resolve itself at the con-

clusion of the evidence into a very short and simple question of fact. As to the law that my learned
friend Sir E. Stout stated, that an agent is entitled to be indemnified by the person who employs
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him for the natural consequences of acts done in the employer's service, we do not dispute. There
is no doubt about thatproposition of law at all; but the case apparently made out in the pleadings
for the plaintiff is that there was an express agreement, and that also is supported by the evidence of
Mr. Scott. My learned friend apparently relied, in opening, upon an implied undertaking to in-
demnify, and the plaintiff also apparently relies upon an implied undertaking to indemnify him.
We dispute the liability of the defendants, or either of them, either upon an express or implied
agreement. The defence, your Honour, is this: The National Mortgage Company had, upon a
Bun 93a, in the Lake Ohau District, some eight hundred head of cattle and some five thousand
five hundred head of sheep. It was necessary, for the purposes of their business, that some time
should be given them in order to dispose of these cattle and sheep. They did not wish to get the
run itself; and Mr. Eitchie expressly told the defendant that he would under no circumstances
saddle the National Mortgage Company with it.

Sir R. Stout: I think this is the proper time now to take the objection. If it is meant to go
upon what was hinted at in the end of the cross-examination of Mr. Scott, I submit they cannot do
that under the pleadings.

Mr. Solomon : Upon what grounds ?
Sir R. Stout: If you are going upon any agreement of any sort you cannot do that under the

pleadings. It has not been pleaded, and I submit that, under the rules, it ought to have been
pleaded, and that thatpoint has been sufficiently decided. There is no agreement alleged between
the plaintiff and the defendants; no facts are set up; the only thing is in the fifth paragraph of the
statement of defence, and that has no bearing on the defence sought to be elicited. Of course, we
could not object to that, because that would have been admissible on the ground of credibility; but
I submit there is no statement whatever in the defence set up of any agreement whatever between
the company or any of the defendants and Mr. Scott, except this, which is referred to in thefifth
paragraph, and that is not at all what was put to Scott in the witness-box, namely : " That the de-
fendants admit that they paid the first half-yearly instalment of rent for the said run, but say that
they paid the same for and on behalf of the plaintiff, and as his agents." Of course, thatwas not
what was put to Scott at all. " And the defendants also admit that some stock, the property ofthe
defendants—the National Mortgage and Agency Company of New Zealand (Limited) —were de-
pastured upon the said run with the consent of the plaintiff, and by arrangement with him, for a
short time after the plaintiff purchased the said run ; but, save as herein admitted, they deny all the
allegations." So that your Honour will see there was nothing whatever in the statement ofdefence
alleging any agreement between the plaintiff and the defendants; and they, I submit, cannot now
be permitted to set up some arrangement different from what we allege in our claim as having been
made, because our rule is explicit that the grounds of defence must be set out.

Mr. Haggitt: My learned friend is arguing against nothing at all. My learned friend Mr.
Solomon has not set up an agreement. He is merely going to state what took place.

Sir R. Stout: Pardon me, my learned friend cannot get in what he calls the actual facts with-
out pleading them.

His Honour: But really Mr. Solomon is opening nothing improper. You set up this agency;
they deny agency. In proof of your case you brought out your client's account of what took place
between him and the two defendants. Well, in answer to that, certainly it is admissible for the
defendants to show what did take place. If what did take place amounted to an agreement, then
it may be open to you to object that, as it was not pleaded, they cannot succeed upon it.

SirR. Stout: That is the only point I wish to make.
His Honour : The evidence, certainly, cannot be excluded.
Sir R. Stout: I understand my friend is opening that an agreement was made.
His Honour: He may not be able to rely upon it. Idonot say whether he can or cannot, but

certainly he can open all that took place between the parties.
Sir R. Stout: Idonot care for their version so long as they cannot rely upon it. That is my

argument, if your Honour will kindly note it.
His Honour : I think the argument may be premature at this stage.
Sir R. Stout: If I did not object now I might have been estopped.
His Honotir: Hardly.
Mr. Solomon : I have listened carefully, but I cannot see what my friend objects to.
Sir R. Stout: If you cannot you are very dull; lam sure Mr. Haggitt sees.
Mr. Solomon : I do not propose to open anything except what is distinctly brought before the

notice of theparties, and what I say distinctly is shown on the pleadings. Our defence is that there
was no agency whatever between Mr. Scott and the defendants : that, at the request of the de-
fendants, Mr. Scott purchased therun himself, and that there was no agency at all. The position
of the matter from our point of view is this : that the National Mortgage and Agency Company had
some eight hundred head of cattle and some five thousand five hundred head of sheep depasturing
upon this run ; and that it was necessary for the purpose of their business that they should have the
use of this run for a short time—some months—but they were unwilling to take upon themselves the
responsibility both of the rent and the rabbits for the usual term of the lease. Mr. Eitchie expressly
told. Mr. Scott this, and made him aware that the company required the use of the run for a short
time, but that they were unwilling to take upon themselves the responsibility of taking it up for
themselves: that Mr. Scott was thereupon told, both by Mr. Eitchie and by Mr. Henderson, that
if he was willing to take up this run in his own name that they would pay the first half-year's
rent, and that they would pay him such a sum as he might think fair for the service that
he was rendering for them; but Mr. Eitchie and Mr. Henderson will both flatly contradict Mr.
Scott's statement that they ever told him that " they would see him through it," or that " it was
all right," and thathe was to look to them. Mr. Eitchie will tell the Court quite distinctly that
he made Mr. Scott aware he had to take the whole responsibility of the transaction, and could not
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look to the company for anything, and that it might involve him in bankruptcy ; that Scott there-
upon said, "I do not care ; lam willing to take the risk. The Government can get nothing out of
me. I have nothing they can seize except an office-table and a chair or two, and I am perfectly
willing to take the risk." Now, your Honour, Mr. Eitchie will tell you that he distinctly told Mr.
Scott that he was running a risk. I quite admit that it was not in the contemplation of either Mr.
Eitchie or Mr. Henderson on the one part, or of Mr. Scott on the other, that he would be involved
in the ultimate proceedings he was. They both seemed to have agreed upon the assumption that
the utmost that could result to Mr. Scott was bankruptcy; and Mr. Eitchie will tell your Honour
he distinctly stated to Scott, " Mr. Scott, you mustunderstand whatrisk you are taking, and if you
have the slightest hesitation or doubt about taking the risk say so, and there is an end of it;" that
Mr. Scott thereupon took the run up, and that the first half-year's rent was paid, and Mr. Eitchie
always thought that the money that Mr. Scott had to be paid hadbeen arranged for by Mr. Henderson
and paid to Mr. Scott. Mr. Henderson and Mr. Eitchie will tell your Honour that whenever any
messages came from Mr. Scott in connection with the matter, either with reference to rabbiting or
withreference to payment of rent, that they, not on one or two but on many occasions, told Mr.
Scott that they had no interest in the matter whatever; that he knew the risk he was taking when
he took the run up ; and that he must bear the consequences. But Mr. Eitchie will also say that
when the fine for the rabbiting took place he said to Mr. Scott, " If this is to be the end of it I may
go beyond the original agreement and pay to you the fine,"—which amounted, I think, to £13—" in
orderthat you may get the profit I promised," or " that your profitmay not be swept away by the fine
imposed on you ; but at present I cannot even promise that, and I cannot go beyond my word."
Your Honour will see that the case is established by the pleadings exactly as it is to be established
by evidence. My learned friend makes a point that Mr. Scott was a dummy. We do not deny
that at all, and it isnothing wrong—neither wrong nor illegal—that he should be a dummy. It may
be that the Government did not get what they expected ; but there is nothing illegal in that—
nothing either immoral or illegal. The Government are bound to accept any purchaser. No
declaration is made ; and you have no misstatement from the commencement to the end. We ask
your Honour to look at the probabilities of the case. We say this : that the object of the company
in the matter is perfectly apparent. The company wished to get the use of the run for six months
without saddling themselves with the responsibility of keeping it during the term, and being called
upon to put down the rabbits. If the arrangement was as alleged by Mr. Scott, if it was expressly
said that Scott was to look to them, and that they practically took all responsibility in the matter,
why should they employ Mr. Scott at all? Why pay Mr. Scott £15 or £20 for doing something
they were perfectly well able to do for themselves; and there was nothing whatever to prevent
them getting one of their employes—one of their own servants—to do the same thing they got
Mr. Scott to do. The very object the National Mortgage Company had in view in employing Scott
to do this would have been frustrated, and it would have been of no service whatever to them if
the arrangement was as Mr. Scott represented.

His Honour : Ido not quite see that; because, according to the suggestion of the plaintiffs, the
National Mortgage people thought that the Government wouldnot object to Scott giving up the run,
and would not press him for the rabbit-money ; whereas, if it was taken up by the servants of the
National Mortgage Company, or some one known to be connected with them, or by the company
themselves, there undoubtedly would have been that objection.

Mr. Solomon: Yes; if some one known to be connected with the National Mortgage Com-
pany had done so, no doubt; but it is suggested that it was perfectly well known this man was a
dummy; and I put it if a man not notoriously connected with the company could not have been got
to do the same thing as we say Scott was employed to do, and no such indemnity as Mr. Scott
alleges in this case to have been given would have been required in the other case. However, that
is the view we put to your Honour. But we say that this case is the case of a resulting trust also.
Supposing this matter were put the other way about. It is very much the same case as the case of
one person purchasing property with the money of another. Here, according to the plaintiff's
version of the case, Mr. Scott was trustee for the National Mortgage Company of this run. Now, if
your Honour looks to the cases referred to in " Lewin on Trusts," you will find such a trust as that
an exception from the ordinary law of the Statute of Frauds—that, while there is express judicial
authority to the effect that parole evidence may be given to prove its existence, that parole evidence
must be clear and distinct. Here in this case, applying it the reverse way, such an arrangement as
that suggested by Scott can be proved by parole evidence. The leading case, " Gascoigne

Sir B. Stout: You ought to have pleaded that if you rely upon it.
Mr. Solomon : I expressly said a moment ago I did not rely upon the statute. Your Honour

will find it in "Lewin on Trusts," Bth edition, page 186. The particular passage to which I refer is,
"Parole evidence, where admitted, must prove the fact very clearly," those words being in italics.
Applying that the reverse way, I submit that the same principle precisely arises—that this resulting
trust is an exception from the usual law of the Statute of Frauds, and although it can be proved by
parole evidence, yet that parole evidence must establish it clearly and distinctly, and without any
reasonable doubt whatever. Here, in thiscase, Mr. Eitchie and Mr. Henderson will positively deny
the statement of the case as alleged, by Mr. Scott; they will tell your Honour plainly and distinctly
that Mr. Scott from the commencement was made aware of the risks he ran, and that Mr. Eitchie
himself especially warned him and told him if he had any doubt about taking the risk he had better
say so at once and have done with it. My learned friend must have been hard pushed to suggest
the reason he has done why Mr. Scott's evidence should possibly be preferred to Mr. Eitchie's. Ap-
parently he has anticipated that it would be a question of one witness's evidence being preferred to
another's, and he wishes your Honour to disbelieve Mr. Eitchie's because Mr. Eitchie sent a telegram
which he says is untrue, and which he says we admit is untrue. We do admit that the statement in
the telegram is incorrect, but we say it was perfectly bond fide, and that this was what he thought
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had been done. Mr. Eitchie is the general manager, and does not know all the minute details in
the office. Mr. Eitchie told the managerat Dunedin to arrange the matter.

Sir B. Stout: That is not evidence.
Mr. Solomon : After his conversation with Mr. Scott, and from his subsequent communication

with the manager at Dunedin (Mr. Henderson), Mr. Eitchie believed that the money had been paid ;
and that was the cause of the dreadful untruth my friend relies upon as showing that Mr. Eitchie is
not to be believed.

Sir B. Stout: I did not rely on that alone.
Mr. Solomon : I heardnothing else.
Sir B. Stout: I said, if he wished to say that his letter to the manager is false ■
Mr. Solomon : Ido not think I should be interrupted. The statement was that, if it came to be

a question of reliability, your Honour must disbelieve Mr. Eitchie, because he said in that telegram
the money was paid, whereas as a fact it was not paid.

His Honour: Well, Sir Eobert Stout also referred to the letter to the manager, and relied
mainly on the letter.

Mr. Solomon : I understood my learned friend to rely that that letter corroborated their view
of the case.

Sir B. Stout: Yes; if it was true.
Mr. Solomon : But I understood my learned friend to say that Mr. Eitchie was untrustworthy,

because he made a statement which we admit in our pleadings to be untrue—that is, we do admit
the statement was incorrect, but 1 have little doubt your Honour will see that Mr. Eitchie had every
reason to believe the statement he then made. He had no means of verifying it, but he had every
reason to believe what he stated in his telegram was quite correct. All we say, your Honour, is
this : We say the object of the National Mortgage Company was clear; that the object they had in
view in employing Mr. Scott would have been frustrated and put an end to if the express arrange-
ment, which is quite collateral and co-extensive with the implied arrangement, had been made. It is
not necessary there should be this express arrangement, because the implied agreement to indem-
nify is the one alleged to have been expressly made. But I say that if the arrangement was that
Mr. Scott was to be employed as their agent in purchasing the run, and the run was really their
purchase and not his, that thevery object for which they employed Scott would have been frustrated,
and there could have been no reason in the world why they should have done this sort of thing.
And we further say that in a case of this sort, where there will be a clean and distinct issue of fact
between the two parties, the Court cannot exercise its discretion in finding that a trust is established
under such circumstances as these, and, even supposing it could, there must be something more
than a mere balance of testimony—it must be established by clear and distinct evidence, beyond
any reasonable doubt, that such a trust has been established before the Court will find that
it is so.
John Macfaklane Eitchie, General Manager of the National Mortgage and Agency Company

(Limited), examined.
458. Mr. Haggitt.] Mr. Henderson is your manager in Dunedin?—Yes.
459. Had you any interest, or had your company any interest, in the sale of Eun 93a?—Our

company had an interest by foreclosure as mortgagee about the end of 1889. We had been in pos-
session up to the close of the old lease, and we had had a temporary arrangement for twelve months
with the Government for the occupation of the run, which brought it down to 1891.

460. This run was offered for sale again in January, 1891?—Yes.
461. With some additional country added ?—Yes.
462. And at that time you had the stock on the country you had taken over from the mort-

gagor ?—Yes.
463. And that stock comprised what ?—About eight hundred head of cattle, and some horses—

sixty or seventy horses—and about five thousand five hundred sheep (wethers).
464. And we may take it that it did not suit you to remove those sheep immediately ?—Wβ

had not sufficient time.
465. Well, at a moment's notice, it did not suit you?—No, it would take probably some weeks

to muster the cattle.
466. What did you do under those circumstances ?—When we found that the run was to be

put up for sale, and that it was uncertain whether we could make any arrangement either with
the Government or with the possible incoming tenant for the use of the country for a sufficient
time to muster the stock, I had. a discussion—somewhere about the 25th or the 28th of February—
with Mr. Henderson as to thebest course to pursue. I represented

467. Well, that isnot evidence; do not tell us what took place between you and Mr. Henderson;
but it resulted in ?—lt resulted in my coming to the conclusion

Sir B. Stout: That is not evidence.
468. Mr. Haggitt: Did you do something ?—The result of the whole thing was
Sir B. Stout: That is not evidence.
Witness : I do not know exactly how to put it.
Sir B. Stout: Mr. Haggitt knows how to put it. He can put the questions.
469. Mr. Haggitt.] It resulted in Mr. Scott being sent for to see you ?—Yes.
470. Now, when did you have your interview with Mr. Scott ?—I think, either on the 26th or

the 27th of February.
471. The 27th is the date of your telegram?—That would be the same date. I have no notes

of it, but I believe that was the day.
472. What time was it when Mr. Scott came to see you?—l think it was the afternoon, but I

am not quite sure.
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473. Was anybody present at the interview between you and Mr. Scott?—No, not in the same
room. The door was half open, and Mr. Henderson was in the next room.

474. You saw Mr. Scott in your own room ; Mr. Henderson was in the adjoining room, only
separated from yours by a glass partition, and the door was open between the two. Now, tellus, as
briefly as you can, what took place—how the conversation commenced, andhow it progressed ?—I told
him all the reasons which induced me to suggest to Mr. Henderson to send for him—the reasons
which caused him to be there.

475. Tell us what you told him?—That the company had this stock upon this particular run—
No. 93a.

476. When was this?—On the 27th February. That the stockhadbeen running there for some
time, when the limits and boundaries of the run were verymuch smaller than theywere now ; that
we had had some 21,000 acres, but the boundaries had been increased to the tops of the mountains,
including an area of 126,000 acres.

477. His Honour.'] What were the old boundaries ?—About 21,000 acres. They were low down,
comparatively a short distance back from the rivers and from the lake.

478. Now that the boundaries have been extended to the tops of the mountains, it comprises
how many acres ?—About 124,000 acres. I also pointed out to him, if myrecollection serves aright,
that about seventy odd thousand acres were marked by the Government "barren and useless,"
and that, in consequence, I could not on any consideration bid for the run in the name of the
National Mortgage Company; that the responsibilities for rabbiting were so great as to make this
impossible.

479. Mr. Haggitt.] Anything more ?—I went on to explain that it was very desirable that we
should have some time in order to muster the sheep and sell the stock ; that a few months—cer-
tainly within six months—would suffice for this; and I told him that if he bought we should pay
the first half-year's rent, and whatever fee he might think would meet the case in addition. I
warned him more than once that the responsibility might be considerable ; that the Government
would probably insist upon his continuing to pay the rent, or might insist upon his continuing to
pay the rent, and also pay them all the rabbiting; and I expected that, at anyrate in another year,
this might be a serious item. He treated the whole matter very lightly, laughed a good deal at the
whole thing as I explained it, and said that the Government could get nothing out of him, as he
had nothing. I said, " Have you not been doing better lately ?" and he admitted he had, but that
he had no assets—no properties. I finished by warning him again, and telling him that if he had
any scruples at all to say so, and I should drop the subject at once. I think that is the gist of
what passed between us.

480. Was anything said about any remuneration to Mr. Scott for what he was to do ?—Only
in that passing way. I said we would pay the first half-year's rent, and anything he might
consider fair for his part in the matter.

481. No specific sum was mentioned ?—Not to him.
482. Throughout the whole interview, then—you have told us all that occurred—there was

never a word said about the company indemnifying Scott against the consequences ?—No.
483. He never asked for such a thing, and you led him clearly to understand, apparently, that

he was not to expect it?—Yes.
484. And you intended, by what you have told us, to make it clear to him?
Sir Stout: Surely!
His Honour: We have what was said. You cannot take it further.
485. Mr. Haggitt.] Was anything said then about his buying as an agent for the company ?

—No ; nothing more than I have said now.
486. Did you understand at all that he was buying as an agent for the company. Was that

your object at all ?—Certainly not.
487. Sir B. Stout: Who was he buying for?
488. Mr. Haggitt.] Buying on his own account, at the request of the company. (To witness :)

You have mentioned that a good deal was added to this run between the time you first held it and
the time of the sale. Does that [plan produced] give an idea of the additions ?—Yes; that in the
red is approximately what we were using and what we were responsible for previously to the exten-
sion of the boundaries.

489. His Honour.] When were theboundaries extended?—About the same time in the previous
year—about January, 1890, when the old lease terminated.

490. You got a temporary extension for a year?—lt was put up for sale about January or Feb-
ruary, 1890, and it failed to elicit a bid. Thereupon I communicated with the Government, and
said that if they liked to allow me to go on with a limited responsibility as to rabbiting and the old
rent, I did not object to take it for another year.

491. Yes. I see the old lease was about 21,000 acres ?—Yes; that was up to January, 1890.
492. Mr. Haggitt.] What was therent under the old lease ?—I think, £150, but lam not sure.

I cannot remember at present.
493. Practically there were about 74,000 acres of useless country added to the run which

involved an expenditure for rabbiting thecountry, without getting any advantage ?—That would be so.
494. His Honour.] Your arrangement with the Government was to take the enlarged run ?—

No, your Honour ; the old boundaries.
495. With theright to run over the whole?—There was nobody to stop our right. We had no

bargain for it.
496. Sir B. Stout.] Used the land, practically, without rabbiting ?—Well, I do not think the

sheep go on any part of it, as far as I know.
497. Mr. Haggitt.] It was absolutely valueless land beyond the boundary of the old run ?—ln

my opinion, worse than valueless; it entailed a large responsibility.
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498. Now, Mr. Scott has apparently forgotten that any such conversation with you ever took

place?—Before leaving that interview, I may say that after Mr. Scott left I went into the next
room to Mr. Henderson and told him what passed.

Sir B. Stout : Well, that is not evidence.
Witness : Is that not evidence'?
His Honour: No.
499. Mr. Haggitt.] You mentioned to Mr. Henderson on this occasion what you thought Mr.

Scott should be paid ?
His Honour : I do not think that is evidence.
500. Mr. Haggitt.] When did you next see Mr. Scott ?—I may have seen him.
501. To see him to speak to?—I do not think anything passed about the matter till the matter

of the notices about the rabbiting cropped up—some three months afterwards I suppose. That is
the next time I would have had any conversation wfbh Mr. Scott withreference to this run at all.

502. You sent a telegram to your agent at Timaru: how was it you signed the telegram "J.
E. Scott, per J. M. Eitchie," and afterwards you sent one signed by himself?—Simply because he
consented so absolutely, without reserve, to undertaking theresponsibility I had pointed out. Time
was of importance, and I knew that he would give the authority in his own hand when asked for it
a little later.

503. Now, as to your letter to Mr. Martin, I think it was, your manager in Christchurch : your
managerknew perfectly well, I suppose, that the cattle and stock on Eun 93a belonged to you?—
Yes.

504. And when you wrote, " Authority has gone to you to bid for Mr. J. E. Scott, whoauthorises
me to instruct you as follows," you were quite satisfied your manager would understand what was
written ; and he would know that any instructions about the cattle came from you and not from
Scott?—But that is not about the cattle.

505. Yes it is?—l repeated there simply what I had stated to Scott, and what he absolutely
and unreservedly assented to.

506. Your arrangement with Mr. Scott was such as to enable you to instruct Mr. Martin in
that way?—Yes.

507. But you never intended
Sir B. Stout: I object to that—to his stating what he intended. There is the letter, and surely

he cannot say what his intentions were.
508. Mr. Haggitt.] It is the letter of the sth March, 1891. Very well, Mr. Eitchie. Now you

say the next time you saw Mr. Scott was after he got the notices to rabbit. Whereabouts did you
see him on this occasion ?—I think he called at the office.

509. Did he come to you or to Mr. Henderson ?—I came across him ; I really cannot be quite
sure whether in my own or Mr. Henderson's room. I think he brought the notices into my room.
One was signed by Mr. Thomson, and one by H. E. Foster. I remember seeing the notices dis-
tinctly.

510. What did you say to him ?—I said, " You must make the best of it; we have nothing to
do with it."

511. He says you told him to put it off as long as he could?—-I said to him something like
this : " That the best thing is just to sit low ; sometimes the Inspectors do not go further, and some-
times they do."

512. When did you next see him? By-the-by, is that all you recollect taking place on that
occasion ?—I think so. I did not say anything more. I distinctly let him understand we had
nothing to do with it, although I did not object to discuss it with him—to help him, if I could, to the
best way of dealing with it.

513. When did you see him next ?—I think I saw him in the street once or twice, but I could
not say the date, or anything approximately to the date. I remember he said to me that either a
policeman or detective had been up at his house. I think it was between the interview of which I
have just spoken and the time of his being fined, but I am not sure.

514. Did any conversation take place at that time?—I said I was very sorry; that I hoped they
would not push matters to extremes; but that he had gone into the matter with his eyes open, and
he smiled and assented.

515. Do you remember his telling you on any occasion that he had paid the policeman ?—He
came in again, and showed me a telegram from Timaru—from Perry and Perry, I think it was—to
say that a distress warrant had been issued. I said, " Well, I suppose you must pay, Scott." I said,
" I have nothing to do with it;" and he said, Yes, he supposed he must pay; and thenI said, " Well,
if this is the end of the thing, Scott, I won't say that I may not go beyond the extent of my pro-
mise, and pay this fine rather than see your whole profit in the transactions swept away ; but at
present I can make no promises."

516. This conversation took place when ?—Either the same day or at the time Scott got the
telegram from Perry and Perry saying a distress warrant had been issued.

517. Did he hand that telegram to you, or did you get it?—l do not think I ever saw it except
in his hands.

518. There is an indorsement on that telegram in pencil. Was that indorsement on it at the
time you saw the telegram ?—I do not know.

519. His Honour.] Who made the indorsement?
SirB. Stout: It was made by Mr. Scott before he went over.
Witness : He did tell me on one occasion that his wife was not well; but Ido not remember

that indorsement.
520. Mr. Haggitt.] You do not know whether he showed it to you before he handed it in to

the office?—No; I do not remember seeing it.
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521. Youhave told us the conversation about the telegram ?—Iam not perfectly certain whether
it was at the time the telegram arrived, but I have an impression that it was.

522. Did you see him on any occasion when he said that he had paid the money, and that he
had also paid Messrs. Perry and Perry's costs?—No; I do not think he ever told me that.

523. Did you ever say to him, " You had better go and get your money at the counter " or "in
the office " ? —From our men ?

524. Yes?—Never.
525. Mr. Scott has told us that, after he had paid the money to the policeman, he saw you, and

told you that he had done so, and also told you that he had paid Messrs. Perry and Perry's costs
(five guineas), and you said thathe hadbetter goand get the money in the office?—He may have told
me that he had paid the money. I used to meet him.

526. He says on this occasion he met you at the top of the stairs leading into your office ?—I
am sure, perfectly positive, that I never said he might go and get the money in the office, because
the whole tenor of my talk was thereverse.

527. He tells us he said to you, " Oh, it is better no money pass just now," and that you said,
"Ohyes, perhaps so." Did any conversation like that take place between you ?—No. After I had
said this, about the possibility of my paying, he said, " Then, I had better go and pay it," and I said
"Yes."

528. At this time, I suppose, you had no thought that the matter would go further than the
fining him for not taking notice of the notices he had received to poison the rabbits ?—No; I cannot
say I had.

529. Cannot say you had what ?—Any notion that it would go further.
530. And you led him to believe that if it ended there, and it was nothing further than the

costs he was put to in respect of the non-poisoning of the rabbits, you would pay that, so as not to
deprive him of his remuneration?—I made no promise, but I said I might reconsider my previous
understanding to that extent.

531. By-the-by, did you ever instruct him tocommumcate with Messrs. Perry and Perry ?—No.
532. Now, Mr. Eitchie, you sent a telegram from your place beyond Timaru in reply to a

telegram sent to you by Smith, Chapman, and Co.: do you recollect that ?—Yes.
533. You said in it, " Have nothing to do with Scott whatever. Have paid him in full for such

use as we got of his run " ?—Yes.
534. You wrote that from Canniugton?—Yes.
535. Without any opportunity of inquiring whether the money was paid or not?—Yes.
536. Did you believe at that time that the money had been paid?—Yes.
His Honour : Mr. Eitchie says he believed the money promised had been paid ?
537. Mr. Haggitt.] That is what you refer to?—Yes.
538. And you say what you wanted was the use of the run to get the stock off; and for that

you paid the first half-year's rent and this remuneration to Mr. Scott ?—Yes.
539. Then, when was your next interview with Mr. Scott ?—I do not think I ever saw him

afterwards.
540. You were away at the time he was arrested, and could not?—Yes.
541. And you were away for a considerable time afterwards, until the whole matter had been

disposed of by Scott being discharged from custody on condition of his bringing an action against
you?

Sir li. Stout: Do you want to go into the question of the number of people Mr. Eitchie sent to
Mr. Scott to get him to keep quiet—you had better not.

542. Mr. Haggitt.] Then, Mr. Eitchie, I understand you to say that Mr. Scott knew perfectly
well what he was going into at the time he purchased this run ?—I made it very plain—as plain
as I could.

543. That there was no question of his buying as agent for the company, or for you, or for Mr.
Henderson, or anybody else ; that he bought it on his own account ?—-Yes.

Sir R. Stout: This is mere matter of re-examination to cooper up the evidence.
His Honour: It is just summarising, I suppose, what Mr. Haggitt takes to be the evidence.
544. Mr. Haggitt.} Yes ; and that Mr. Scott had no right to come to you, or to Mr. Henderson,

or to the company, to get rid of the difficulty ?—That was the feeling thatprompted me to send that
telegram to Mr. Chapman. I did not know why he was telegraphing to me.

545. That, according to your arrangement with him, your whole responsibility ended with the
first half-year's rent, and whatever sum should be agreed upon for his remuneration?—Yes.

Cross-examined by Sir E. Stout.
546. I understand, then, you sent this telegram to your agent in Timaru to apply for the run

in Mr. Scott's name before you got any authority from Mr. Scott to do so ?—My authority from
Scott was an assumption arising from what passed between me and him.

547. You had not seen him before?—Yes, I had.
548. Are you sure of it ?—Yes.
549. I think you said you had not seen him till the afternoon?—I certainly had seen him, and

discussed the whole thing.
550. "Why did you not get him to sign the telegram?—He went out, and I could not get him,

and timewas of importance.
551. There was a telegram-form in the office you could have got?—He had given
552. Is it not a fact that you sent the telegram before Scott authorised you to sign it, on the

strength that you could get him to consent—on the strength of the previous arrangement that had
been entered into ?—No.

553. Then, I understand you to say that Mr. Scott agreed to do it, and that you did not get
4—C. 2.



a—2 26

him to sign the telegram till he had left the room?—No; the telegram was sent for him to sign, I
think.

554. Now, Mr. Eitchie, I understand you to say you sent that telegram yourself—first the one
and then the other. Had he consented to allow the company to act as~vhis agent before you sent
the telegram ?—I do not know about acting as agent :he had consented to do what I asked him
to do on the terms proposed.

555. Hehad consented to act though he had left the room ? Did you notknow that the thing was
pressing ?—I do not exactly know what you are driving at.

556. Never mind that. Did not you know the matter was pressing ?—I did not know it was
so pressing as I found out afterwards, when I called Mr. Henderson, and found out the date and
the hour of the sale. Ido not believe ten minutes had elapsed between the one and the other, so
far as Iknow.

556a. In the previous transactions had you seen Mr. Scott—about the previous run-transac-
tions—at all ?—I think so ; yes.

557. I again ask you, did you not send the first telegram before you got Mr. Scott's authority
at all. Will you say you did not?—I am as sure as I can be of anything.

558. You have not the original you sent to the agent at Timaru?—ls it not there?
559. Now, you sent the telegram, and you say you led Mr. Scott to believe that he was to run

the risk ?—Certainly.
560. And you will say, Mr. Eitchie, that the letter you sent to your agents in Christchurch

was sufficient to let them know the terms on which you and Mr. Scott had agreed ?—I do not
understand.

561. I understand you to say this as to the letter to your manager, " The manager knew well
that the cattle and sheep belonged to the company ; I repeated what passed between me and Scott
to Martin " ?—I said I intended to convey to Martin the tenor of the understanding arrived at be-
tween me and Scott.

562. Very well; that is the same. He knew who owned the stock ?—We had been in corre-
spondence about the stock for some time.

563. You did not suggest to Mr. Martin to say what was untrue to Matheson ?—No. In what
respect ?

564. In any respect ?—Certainly I did not intend to do so.
565. Then, you intended Mr. Martin to convey to Mr. Matheson the truth?—Yes.
566. Very well, we accept that. And I suppose you were not surprised at Mr. Martin's letter

that you got back about his transactions with Mr. Matheson : that did not surprise you ?—No.
567. And you did not see that Mr. Martin had done anything wrong in anything he had done ?

—No.
568. And you never found fault with him for his action ?—Not that I remember.
569. You knew Mr. Scott had a fair business, Mr. Eitchie?—No.
570. I thought you said you thought he was doing better?—l asked him, and he said he

was.
571. You knew he was doing a little ?—Yes.
572. Did you contemplate anything happening to Scott, but simply the demand for the rent

being made, and his having to give up the run ? Did not you think the usual thing would follow ?
—I did not know what might follow.

573. Did not you think so ?—I did not.
574. Did not you know as a fact that surrender of runs had been accepted from private indi-

viduals by the Government ?—Oh, yes ! I knew that.
575. And were you not afraid, Mr. Eitchie, that the then Minister of Lands would not accept

surrender from a company ?—I knew he would not, and it is exactly the same either one Minister or
another.

576. Take it like that. Had you any transactions of this sort before 1891 ?—No.
577. January, 1891, was the first transaction with Mr. Scott; and the other was in February

or March. You had none of this class of transactionsbefore?—What do you mean by " thisclass
of transactions" ?

578. Why, getting people to buy runs to give you the use ofthe grazing-rights ?—Well, I donot
know how to answer that question.

579. There is nothing illegal in it, nothing immoral, nothing wrong in it, my learned friend
says ?—I have subleased from men who bought runs.

580. Had they taken up the runs on your account ?—Not more than that
581. Not more than that what ?—That they had agreed to sublet it to me afterwards.
582. Did you enter into any agreements with them?—Not specific.
583. Well, verbally—that you were to be the tenant ?—Possibly.
584. Why was that done, seeing that you wanted to sublet it ?—I was the tenant; I sub-

leased from them.
585. But why should not you have taken the run direct from the Government ?—Because I did

not choose to.
586. Then, you wanted to get rid of the liability of a tenant to the Government?—No, I did

not. It was not with the Government at all.
587. You wanted not to take up the liability of a lessee, so that you could get out of it at any

time by giving up the lease ?—I did it because I chose to.
588. Because you chose to ! Very well; that was the object of it. Now, Mr. Eitchie, if you

had nothing to do with this, how came youto write the telegram saying that Scott was to surrender
the run—abandon the run '?—What telegram ?

589. On the letter of the Chief Inspector, in yourhandwriting—the pencil memorandum on the



27 C—2

back : how came you to send this if you had nothing to do with it ?—I said to Scott, " That is what
you had better write." He was always coming to me to know what he should do.

590. Why should you be a sort of adviser-in-chief if you had nothing to do with it ?—lt was
the easiest way to get rid of him to advise him.

591. This is the note you wrote : "I beg to give you notice that it is my intention to abandon
Eun 93a, as I cannot make anything out of it at the rental." Now, Mr. Eitchie, had Mr. Scott ever
attempted to make anything out of it at the rental ?—Well, he had.

592. How?—l was willing to pay him fifteen or twenty pounds, and he knew it.
593. Surely that was nothing "at the rental." Is this statement true or not—the statement

you made Scott sign ?—I did not make Scott sign it.
594. You wrote it for him?—Heasked me what he should do. I said, " Write something like

that.
595. Yes. Now, was this something correct ?—Yes.
596. I will read it: "I beg co give you notice that it is my intention to abandon Eun 93a, as I

cannot make anything out of it at the rental " ?—Yes, nobody could make anything.
597. Is that correct ?—How correct ?
598. When you asked Scott to sign that statement, was that asking him to sign a true state-

ment?—l think so.
599. Youreally say you think so?—Yes. It would take a much cleverer man than Mr. Scott

to make anything out of the run.
600. That is not the question, as you know verywell. Had Mr. Scott ever attempted to make

anything out of it at the rental ?—I do not suppose he would have gone into it if he did not.
601. Did you ever imagine for a moment that Mr. Scott was going to run sheep on thatrun—

was to be a runholder ?—I have said so already. I said we did not want anything to do with it.
602. That is not the question : did you imagine that Scott was going to be a runholder, and

run sheep on this country ?—I cannot say what I imagined.
603. There is no use beating about the bush. Is not this the fact: You wanted the use of the

land for a few months ; Scott was to take up the run ; you were to pay the rent; and as soon as
you had done with the run he was to abandon it: and you expected the Government would let him
abandon it. Did not you expect that to happen?—I hoped so.

604. Now, Mr. Eitchie, you saw Mr. Scott again about this rabbit question, and you indorsed
this on this telegram?—Yes.

605. Now, why should you put this indorsement, " What timemight be gained by appeal, and
at what cost?" What interest was it that Scott was to gain time in an appeal?—I suggested that
as a reply to Messrs. Perry and Perry. When they asked—I think it was Perry and Perry—l sug-
gested, before giving an answer re appeal, that he might ask that question.

606. What interest was it to him ? —I do not know.
607. Was it not in your own interest this telegram was to be sent ?—Certainly not.
608. If not, why did you go to Mr. Haggitt and take his opinion ?—I do not think we did.
609. Did you not do that ?—I do not think so.
610. Did not your company get an opinion in writing about this very appeal ?—I have no

recollection of it.
611. Has it not been charged in your books?—l could not swear. It can easily be found out.

I certainly did not go to Mr. Haggitt.
612. Do you mean to say you did not see the opinion?—Not that I know of.
613. Did Mr. Henderson tell you of it ?—Not that I know of.
614. Were you charged for the opinion ?—I cannot tell. We do not get our accounts so

promptly as that.
615. You do not know whether you are charged for it or not ?—Not in the least.
616. Now, I understandyou to say, Mr.Eitchie, that all that Mr. Scott was to do was to apply

for therun, and that you were to pay the rent ?—The first half-year's rent.
617. If so, why charge it to Mr. Scott in your books?—l do not know. I did not instruct them

to charge it to Scott in our books.
618. How does it come to be charged in the books of the National Mortgage and Agency Com-

pany against Mr. Scott if you were to pay it, and not Scott ?—I am afraid you will have to ask the
book-keeper. Ido not know.

619. Then, he would make it without instructions ?—Yes; but the whole thing was in Scott's
name, and he assumed it was a payment made to his account, as in many instances it is done.

620. Then, he assumed that the company had nothing to do with it—that it was not to be
debited against the company ?

Mr. Haggitt: There is the warrant to the book-keeper to make the entry. [Document
produced.

Sir B. Stout: That is not a warrant to charge Scott.
Mr. Haggitt: Ask Mr. Eitchie what it is.
621. Sir B. Stout: What is it ? —That is the authority of the manager at Christchurch to the

book-keeper at Christchurch as to how the money is to be charged.
622. Charged in the books down here?—Passed down in the books here, because it is a Dunedin

transaction.
623. If that was the true agreement, how was it the book-keepers did not know the true agree-

ment, and a false statement appears in the books ?—I do not know. What is your suggestion.
624. My point is this : Would you keep from the book-keeper what was the agreement between

you and Scott ?—So far as I am concerned, nothing passed between me and the book-keepers.
625. How can your books as a public company be audited, if they are false ?—I do not know,

I am sure.



C—2 28
626. Here stands a debit against Scott, making out, according to the books, that Scott is owing

the company money when he is not owing the company a shilling : can you explain that?—l have
explained it.

627. Have you? Well, we will leave it at that, as you have no explanation to give?—Yes, I
have—that it came from Christchurch on that warrant.

628. Mr. Eitchie, a little ago you stated that Mr. Martin, of Christchurch, knew of the arrange-
ment ?—Certainly.

629. If Mr. Martin knew of the arrangement would Mr. Martin make a false entry in your
books as manager at Christchurch?—l cannot speak for him.

630. Can you explain how it is the book-keeper makes no debit entries for telegrams and other
expenses, and no commission either ? Can you explain that ?—I thought the commission was paid.

631. Commission to you or to Scott ?—Commission from Scott to us.
632. If your book-keeper thought you\vere acting as Scott's agents, how does he not debit Scott

with commission ?—We do not debit commissions like that.
633. How then?—Sometimes at the end of six months, sometimes at the end of twelve

months.
634. This is the end of six months ?—There was no commission in the matter. The whole

thing has been explained.
635. I admit that; but your book-keeper is treating it as if it were an ordinary transaction, in

which you were acting as agents ?—lf you want my theory about the thing I will give it. It isthis :We agreed to pay the first half-year's rent; there was no necessity for Scott paying it, and when
we paid it the entries required to be made.

636. Do you mean to say the auditor is to see a debit entry that is bogus?—lt is not bogus.
637. Yes, so long as he is not credited with the amount ?—But he will be.
638. When is your balance made? What month do you balance your books?—On the 30th

September and the 31st March.
639. Then, thebalance is passed, and no credit, and if the books are audited there stands to the

credit £191 Is. that ought not to be a credit ? —Well, you see, it was a dead loss.
640. That is another theory. When you are passing accounts, in whatever end of the year,

would that account not show as a debt due to the company by Scott ?—lt was advised as a bad
debt—a debt not paid.

641. Is there anything to show that it is a bad debt, or written off?—lt was advised by me in
my despatches.

642. That it was a bad debt?—l believe so.
643. I ask your Honour to take that down. If that was advised by you as a bad debt, why

did you in your affidavit of discovery not show us that part of the letter you wrote to the London
office, saying that you had so advised them? You have already sworn you have disclosed every-
thing. This is your affidavit.

Mr. Haggitt: Everything relating to the matter.
644. Sir B. Stout.] Is not this relating to the matter—the bad debt ? Certainly it is. This

is what you have sworn :'' To the best of my belief the said documents set forth in the said sche-
dule are the only documents in our possession or power relating to the matter in dispute "—and so
you go on. Now, Mr. Eitchie, we will take the bad-debt theory. How could this possibly be a
bad debt owing by Scott, when Scott never owed a penny of it at all ? On your statement, how
could it be a bad debt if Scott never was due the money ?—We were due the money to Scott.

645. Then it was not a bad debt; it should have been a credit?—Certainly, and it would come
into credit.

646. You have told me now you have written to the London office to write it off a bad debt.
How could it be a bad debt if the money was never due by Scott ?—lt was debited to Scott, and in
due course of time an entry crediting Scott would be passed.

647. That is not the question. I want to know why you should write to London that it was
a bad debt if it never was a debt due by Mr. Scott at all ?—lt is exactly a similar transaction to
what we agreed—to pay Scott a half-year's rent of run.

648. But you have in your book and up to the balance an entry that Scott is due to the com-
pany £191 Is. That stands in the balance as audited as due by Scott, and you have explained that
you wrote Home to the agents to tell them it was a bad debt. Was that true?—Yes.

649. You called it a bad debt though it was never due by Scott at all ?—But the thing is dif-
ferent altogether. That stands as Scott's debit until it is squared off by a credit entry.

650. When is it going to be squared off?—Whenever the proper entry is made.
651. Why should not you have made a correct entry before the balance?—The entries for all

bad debts came from the London office.
652. Then, it is a bad debt. You treat it as a bad debt?
Mr. Haggitt: Surely a debt that is not recoverable is a bad debt.
653. Sir S. Stout: It is not adebtat all, and my friend knows it. [To witness:] And of taking

all this trouble about Mr. Scott—writing telegrams, and all—your explanation is that you did it out
of kindness to the man, to get rid of him?—I simply gave him the benefit of my advice.

654. Free, gratis, and for nothing ?—Yes ; free, gratis, and for nothing.
655. When did you take the sheep off?—l suppose it must have been about the middle of

August.
656. Is it not a fact, Mr. Eitchie, that when you penned this indorsement on the telegram

asking what time could he get—that the object was to enable you to get delay by appeal in order
to get your sheep off—that thatwas the object?—No.

657. " What timemight be gained by appeal, and at what cost." Is it not a fact that at this
time your sheep had not been removed off the land?—What is the date of that ?
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658. June?—Yes.
659. And did you not remove the sheep off the land just in time to escape the distress

warrant due in September ?—I suppose a fortnight or three weeks before ; but they didnot belong
to me for three months before that.

660. Mr. Haggitt.] When did you sell the sheep ?—About the month of May.
661. Sir B. Stout.] With the grazing-right to the purchaser to keep them how long on the

run ?—There was no grazing-right. The purchaser was informed I had made an arrangement with
Mr. Scott that they might run there for so long as the rent was paid for, and he took the risk and
responsibility himself.

662. Then, you told him, practically, that he might run his sheep there up to the end of
August ?—To the time the rent was paid for.

663. There is one expression Mr. Scott used you have not denied, where he said that you
said something about "not meeting the devil half-way—better not do anything." Do you remember
that?—No.

664. You will not say you did not say it ?—No.

Be-examined by Mr. Haggitt.
665. Mr. Haggitt.] As far as this book-keeping entry is concerned, you had nothing to do

with it, I understand?—No.
666. You gave no instructions with regard to that, and whatever the object of those who

made the entries may have been, the entries were not influenced by you in any way?—No.
667. I suppose, when money is paid out—I am putting this to you simply as an ordinary

question of book-keeping—when money is paid out by the company it has to be debited to some
account. It is necessary for the purpose of book-keeping it should be ?—Yes.

668. And when money is so debited there must be a cross-entry somewhere else?—Well,
if it is debited to an account which is not the final account it has to stand to, there must be
a cross-entry, and that happens scores of times.

669. The company paying out money on its own account may have in the first instance to
debit it to some account not responsible for it ?—Often.

670. And when the charge comes to be closed up there is a proper entry made?—What
we call an interim entry.

671. In the meantime no cross-entry has been made in this transaction?—l do not know
that there has.

672. But when the thing comes to be closed up finally there will be such a cross-entry ?—Yes;
we will then credit Scott with the rent we promised to pay him, and debit the account that has
ultimately got to bear it.

673. You were asked, with reference to the letter to your manager at Christchurch in which
you wrote, "Possibly you might get hold of the applicants, and put this view before them, not, of
course, saying anything as to forfeiting, but merely that you have authority to bid for a man who
is interested in the stock, and wants to sell and deliver them "—you were asked if that was true.
Your attention was not drawn to the form of it, and you said, Yes, you thought it was?—Yes.

674. That implies, you see, that Scott was interested in the stock, and wanted time to sell and
deliver. You did not understand that ?—I did not understand the point referred to. I asked him
to point it out, but did not get it.

675. Then, the fact is that Scott had no interest in the stock at all, and that it was you who
wanted time tff sell?—But I had made an arrangement with Scott in the meantime.

676. And you say you consider thatthe effect of your arrangement with Scott was to authorise
you to send that letter?—Yes.

677. At all events, theperson to whom you wrote could not have been misled by it ?—Yes.
Mr. Haggitt: You see, your Honour, these letters were written between Mr. Eitchie and his

own agent.
Sir B. Stout: As you were the agents of Scott, we were entitled to them. We have aright to

know what takes place between our servants. You seem to forget that our agent actually wanted
to sell our run without consulting us.

678. Mr. Haggitt.] Scott knowing perfectly well what the arrangement was, as well as Mathe-
son, you consider justified you in writing that letter ?—Yes. I had explained the whole thing to
Scott absolutely without any reserve.

William Hendekson examined.
679. Mr. Solomon.] You are manager of the National Mortgage and Agency Company at

Dunedin ?—Yes.
680. Do you know Mr. J. E. Scott, the plaintiff?—I do.
681. The Court has been told by Mr. Scott that you had an arrangement with him in January,

1891, about the purchase of a run ?—Yes.
682. Had you had any business in your office with him before that ? —Only in connection with

shipping.
683. You had another arrangement with him at the end of February, 1891?—Yes.
684. Youremember having a conversation with Mr. Eitchie, your general manager, about Eun

93a, Lake Ohau District ?—Yes.
685. In consequence of that conversation you had with Mr. Eitchie, did you see Mr. Scott ?

I saw him on the 27th February.
686. Where?—Met him in Bond Street.
687. About what time of the day would that be ?—Shortly after 2 o'clock.
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688. Had you any conversation with him ?—Yes.
689. Will you tell us what you told him?—l told him that the outlying run at Lake Ohau was

exposed for sale again, and I told him that Mr. Eitchie was not prepared to take it up, on account
of the rabbits, and I asked him if he was prepared to apply for it. I told him that the company
was prepared to pay the first half-year's rent, and that he would have £15 or £20 to himself. I
told him that he might have trouble with regard to the rabbits, but that he must risk it, as the
company would have no further use for the run after the first six months. He said that he was
quite ready, that he had nothing; the Government could not go against him, as they could take
nothing off him. I told him that he had better see Mr. Eitchie, and arrange everything further.

690. What did he say to that?—-And that I would let him know whenMr. Eitehie could see
him.

691. And did you let him know ?—Mr. Eitchie returned to the' office after 3 o'clock, and
I told him I had seen Scott, and that he was prepared to take it up, and we sent for him.

692. You heard what Scott said—that you told him that you would pay the expenses, and
the company would take all theresponsibility : is that true?—No.

693. Did you ever agree with him, at that time or at any other time, to indemnify him against
any loss he might sustain ?—No, never.

694. Was anything said, and, if so, will you tell us what passed between you, as to what was
to happen if he did get involved in difficulties over taking the run?—Was anything said by him?

695. Was anything said by either you or him as to whether he would have a remedy against
the company or not?—No; the conversation was a short one. Not more took place than I have
repeated.

696. I understand you told him that he was to take all the risk ?—Clearly.
697. Did you say to him then, or at any other time, that you—either "I"or " we "—" will see

you through it "1—Never used such words, nor anything to that effect.
698. Then you left Scott, and he was sent for to see Mr. Eitchie ?—Yes.
699. Where were you during the conversation between him and Mr. Eitchie ?—ln my own

room.
700. Could you hear what was going on ?—Yes.
701. Are you sure Mr. Scott didhave aconversation withMr. Eitchie in your office on thatsame

day ?—Perfectly certain.
702. You heard Mr. Eitchie give his evidence : did you hear him say anything to Scott about

theresponsibility or risk he was undertaking ?—I heard him repeating to Scott very much the con-
versation he had had with me prior.

703. That Mr. Eitchie had had with you?-—Yes.
704. Did you tell Mr. Scott the reason the company wanted the use of this property?—Yes. I

said the boundaries had been extended largely, and Mr. Eitchie would not take it up on account of
the rabbits.

705. Did you tell him why the company wanted the use of it?—Yes—-to run the stock to such
a time that they could be disposed of.

706. Did you make him aware that your company had stock on that run?—Yes.
707. Sure ?—Perfectly so.
708. Did you give him any idea as to how long the company would require the use of the run

for that purpose ?—Just for a fewmonths.
709. Will you tell us, please, Mr. Henderson, as nearly as you can, what conversation you heard

between Mr. Scott and Mr. Eitchie ?—Mr. Eitchie explained to Scott that he would not on any
account take up"the run withthe extended boundaries—that he wished the use of it for a few months
to enable him to dispose of the stock.

710. Well ?—Scott was in the room for about five minutes, and the conversation—I could not
repeat the whole conversation.

711. Did you hear Mr. Eitchie ask Scott or tell Scott
Sir B. Stout: Surely you cannot put a suggestion.
712. Mr. Solomon.] lam not going to put a suggestion. Did you hear Mr. Eitchie ask or tell

Scott what he (Eitchie) wanted him to do ?—I could not say I heard any further particulars.
713. Did you hear Mr. Eitchie say anything about responsibility ?—No, I could not swear to

that.
714. Now, when you spoke to Scott about taking up this run in that district, did he say whether

he knew the district or not ?—He had told me previously he knew the district.
715. How ?—He told me he had been a cadet on a station, and knew all about that district.
716. Sir 11. Stout.] Was that in Bond Street also ?—That was previously—in January. It

was the time when he saw the map that he referred to.
717. Mr. Solomon.] Well, after the conversation between Eitchie and Scott in Eitchie's room,

had you any conversation with Scott on that day ?—No.
718. What is the next you heard of it?—After that the run was taken up. The application

was sent to Timaru.
719. What was the next time you saw Scott ?—I did not see him for some time. Yes, I saw

him the day after the run was taken up and advertised in the paper. I met him in Bond Street
again, and he said he had observed that he had secured a run, and laughingly said he was a
runholder.

720-21. Well, when next did you see him ?—Ihave seen him frequently, but withregard to this
matter I had no conversation, I think, until the rabbit matter came up.

722. How was that brought before your notice ?—He brought the notices to the office.
723 What did he say, or you say ?—I told him that we could not do anything—that I would

show them to Mr. Eitchie.
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724. You say you told him that you could not do anything : did he want you to do anything?
—No; he merely brought them in as having received thorn.

725. Did you see Mr. Ritchie ?—Yes.
726. Did you see Scott again ?—Yes, and told him thatwe could not do anything in the matter.
727. Did you say why?—l told him that Mr. Eitchie would not move in the matter at all.
728. How long would that be after the run was obtained?—I think that would be about June.
729. What did he say to that ?—He said he could not do anything.
730. Did he suggest that you ought to defend it for him ?—No.
731. Well, now, that was when he got the notices : then he got a summons?—Yes; he brought

the summons in, and said he had been summoned, and I asked him what he thought of doing. He
said that he did not know any solicitor in Timaru. I said I didnot know any one there; the only
solicitors I know are Messrs. Perry and Perry.

732. Well, at that interview did Mr. Scott suggest that the company should defend the thing
for him?—No.

733. You told him the only solicitors you knew were Perry and Perry. Did you advise him to
do anything?—l told him I supposed he had better communicate with them.

734. Sir B. Stout.] Where was this—in Scott's office?—No; in our own office.
735. Mr. Solomon.} Was anything said at all about paying them?—No, nothing.
736. What did he say to your suggestion that he should write ?—He went away, and I under-

stood thathe did write to them.
737. Did you draft any letter for him to them?— Not with regard to that.
738. Or dictate any ?—No; I dictated the letter he read of the 26th May. That was in

his office afterwards.
739. The letter I am speaking of, I apprehend, is the letter written in your office when became

to you with the summons, and you told him he had better communicate with Messrs. Perry and
Perry. Did you dictate or suggest a form of letter then?—No ; I do not recollect dictating any
letter then.

740. Did Scott ever at any time, in his office or yours, suggest or say that it was part of your
bargain that you should defend him from these proceedings ?—No, never.

741. His Honour.] I understand Mr. Henderson to admit dictating the letter to Perry and
Perry of the 26th May?—Yes.

Sir 11. Stout: That is the only letter we say he dictated.
742. Mr. Solomon.] This [letter produced] was what you dictated?—That was done in his

office.
743. You have spoken of an interview in which he referred to Messrs. Perry and Perry in your

office : were there two interviews ?—Yes.
744. What do you mean by "dictating?" Do you mean to say that Scott took down, wordfor

word, what you said?—Scott asked me, I think, what he ought to write, and I drafted out a letter
for him. He was in a great hurry going off somewhere, and asked Logic to take it down.

745. Mr. Haggitt.] You drafted it ?—I either wrote it or dictated, it. I know Logic wrote it
afterwards. It was all done in Scott's office.

746. Mr. Solomon.] The next proceeding against Scott we have here is that he was fined, and
called upon to pay Messrs. Perry and Perry's costs ? —Yes.

747. Did he come and tell you he was fined?—No; I saw it in the paper.
748. Did you have any conversation with him about it before he paid the fine ?—Yes ; he told

me that a bailiff or a policeman had come to his office; that he did not know how to get rid of him.
Pie had been haunting the office, he said ; that he could not pay, and thathe was putting him off
from time to time.

749. Did he ask you or the company to pay?—No, never suggested such a thing.
750. Did he ever say you had promised to see him through it, or anything of the sort ?—No,

he never did.
751. Did you hear that he had paid Perry and Perry's costs and the fine?—Yes, a considerable

time afterwards he told me. He referred to having paid the fine, and I said, "Oh ! have you paid
it ? I did not know." " Oh, yes !" he said, " I have paid it."

752. Now, Mr. Scott has told us this: that you knew he was going south; and he says,
"When I returned to town I saw in the Star a telegram from Timaru that I had been fined, and
that it was a case of dummyism. About the end of May I sawT Henderson, and told him I was
much put about at seeing this in the papers; that it was a thing I didnot anticipate when I did this
for them. He assured me it was all right, and that they would see me through " ?—The latter part
of that is not true.

753. Anything to that effect?—Not at any time.
754. What did Mr. Scott say about having seen this in the Star I—He1—He said he had seen the

Star when he was down South, and was very much worried by it; that he did not think he was
to have so much trouble when he took the thing up.

755. What did you say to that?—I said I did not know how he was to get out of it.
756. After he had told you that he had paid the fine, and had paid Perry and Perry's costs,

did he ever ask you to pay the money back to him ?—No.
757. Do you remember having any communication with him about the settlement of his

furniture ?—That was a long time afterwards; that was when the large claim had been made
against him by the Government.

758. Now then, Mr. Scott also says that after he came out of gaol he saw you, and asked
you what you were going to do, and that he told you he had seen a telegram Mr. Eitchie sent to
Smith, Chapman, and Co., and that he was surprised at his sending such a telegram as that. Do
you remember that?— Yes; I think he did speak about that telegram.
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759. Did he ask you what you were going to do after he came out of gaol?—Well, he said he
could not go back to gaol. I said, "I do not know what can be done."

760. Mr. Scott also says that he said to you that Mr. Ritchie had mismanaged the whole thing,
and that the rabbits should, have been cleared off. Is that true ?—Yes ; after he came out of gaol
he said thathe thought Mr. Ritchie had not managed the thing well.

Mr. Haggit: No, he said that you said that.
Witness : No, I never said so. He said so, but I never criticized Mr. Ritchie's management.

It would have been an absurdity to do so to Mr. Scott.
761. Mr. Solomon.] When Mr. Scott came out of gaol did he complain that the company had not

fulfilled its bargain in seeing him through it?—No. He came to me about 3 o'clock one after-
noon, the day after he came out of gaol, and said that he wished Mr. Ritchie and myself to clearly
understand that he was taking the whole responsibility on himself, and, whatever we might hear
outside, not to believe it.

762. Mr. Chapman.] Was this after he came out of gaol?—Yes, after; andhe said he was acting
under the advice of some friends.

763. Mr. Solomon.] Did he up to that time throughout the transaction—then or at any previous
time—express dissatisfaction with the action of the company ?—He was a little annoyed sometimes
when he came to the office with these things.

764. You mean to say that he was annoyed at being put in this position ; but did he ever say
the company was not acting up to its bargain?—No, never.

Cross-examined by Mr. Chapman.

765. Mr. Chapman.] Well, this portion is new. Let me ask you this : You have read the state-
ment of claim, I suppose, in this action?—Yes.

766. You remember the letter which is set outin the statement of claim from Scott's solicitors
to Messrs. Haggitt Brothers and Brent, dated December 9, 1891. It is the only letter to Messrs.
Haggitt Brothers and Brent: "As you are aware, Mr. Scott must find special bail or render himself
to-morrow. He can only find bail if they are indemnified by the National Mortgage Company, or
Mr. Ritchie, or Mr. Henderson. We have now to ask you if the company or these gentlemen
are prepared, to do this or to find the sum due'' ?—Iremember that letter.

767. That letter—the duplicate of that letter—was forwarded to you personally ?—-Yes.
768. And a triplicate, I presume you heard, was forwarded to Mr. Ritchie ?—Yes.
769. You say, then, in spite of that, Scott was so meek that he assured you he was going to

take the whole responsibility upon himself ?—That was after Scott had been in gaol.
770. Yes; this letter was after Scott had been in gaol. Scott was in gaol on the 4th, he

came out on the sth, and on the 9th that letter was sent to you ?—Yes.
771. What day do you say it was that he told you that, notwithstanding anything you might

hear outside, he was taking all this upon himself ?—The first time I met him after he came out of
gaol.

772. Were you in possession of that letter of the 9th December ?—No, not at that time. He
said that to me in Mr. Ritchie's room. Mr. Ritchie had not returned.

773. You see that is a very different attitude from that taken up in the letter?—Yes.
774. Now, I do not want to go unnecessarily into matters that concern myself, but youremember

that I saw you on the day on which Scott was arrested, and the first you heard of Scott's arrest was
from me, and that was after the luncheon-hour—say, about 2 o'clock on that day. You remember
I told you I had looked after you once or twice, and had not found you ?—Yes.

775. There was no mistake about my attitude, was there ?—No.
776. I called upon you, or Mr. Ritchie, or the company, or somebody, to find bail for

Mr. Scott?—Yes, and you suggested that I should see Mr. Haggitt.
777. There was a littlehesitancy on your part ?—I was surprised, of course.
778. You were taken aback at the w7hole business ?—Yes.
779. Did not you ask me if arrest for debt was not abolished ?—Yes.
780. And it was arranged you should see Mr. Haggitt, who, I presume, was solicitor for the

company?—Yes.
781. Well, do you remember Mr. Haggitt—l do not want you to tell me what passed between

you and Mr. Haggitt—I presume you saw him at his office; you saw him again at your own office on
the Saturday ?—Yes, afterwards.

782. Do you remember me calling again at your office while Mr. Haggitt was with you in your
room ?—Yes.

783. Do you remember handing to me a telegram which Mr. Haggitt had handed to you ?—
A telegram from whom ? .784. A telegram from myself to Mr. Ritchie ?—Yes.

785. This very telegram set out in the statement of claim ?—Yes.
786. You got it from Mr. Haggitt and handed it back to me ?—I think that was the way.
787. You handed me the telegram Mr. Haggitt brought down from his office ?—Yes, I

think so.
788. And said, in the absence of Mr. Ritchie you could not take any responsibility ?—Yes ; and

you asked for his address, and I furnished it.
789. You told me thatMr. Ritchie had gone off to Timaru, and probably to Cannington, aplace

some distance further ? —Yes.
790. Did you send a telegram to the office at Timaru to forward my telegram by special

messenger?—I cannot recollect whether I did or not. I know I telegraphed to Mr. Ritchie what
had taken place.

791. Did you indeed ?—Yes.
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792. Have you set out that telegram in the affidavit of documents —No.
793. Why not?—Oh! I did not consider that part of the documents for disclosure.
794. Oh ! you did not consider that part of the documents?—No.
795. Are you your own adviser in this matter?—Well, I had no recollection of it.
796. Did you keep a press copy of it?—Whatever telegram was sent was copied.
797. Would you be kind enough to furnish us with a copy of it ?—Yes, if there was one sent.
798. Did you know that Mr. Eitchie was in Timaru ?—No, I did not.
799. Did you make any arrangements for forwarding his telegram ?—I do not think so.
800. Do you know, as a matter of fact, whether a special messenger was sent with your telegram

and ours to Mr. Eitchie?—No, I do not.
801. You say you saw Mr. Scott in connection with the prior transaction?—Yes.
802. Was that fora run held in connection with this same country ?—Yes.
803. And you missed it; it went too high ?—Yes ; we were outbid.
804. How was that matter arranged? Did Mr. Scott sign an authority to apply for the run?

Yqs
805. Did Mr. Scott sign an authority to the Christchurch agent to bid for the run?—No; to

the Timaru agent.
806. Then that was auctioned at Timaru?—Yes.
807. Why should that one be auctioned at Timaru and the other at Christchurch?—lt is not

for me to question that.
808. Now, when and where did you see Mr. Scott about that?—l saw Mr. Scott in my own

office, early in January.
809. Do you know if he saw Mr. Eitchie about that?—He did.
810. You saw him in your office?—Yes.
811. Did you make the arrangement with him, or was it made with Mr. Eitchie? —It was made

along with Mr. Eitchie. We were together in Mr. Eitchie's room.
812. Did he ever receive the guinea?—Yes. He was to get the £10 or £15 mentioned.

Then, the day after, when we saw by the paper he had not secured the run, lie came into the office
and said, "I see I have not got that run." I said, "No." I said, " How much have Ito give you for
your trouble?" He said, " A guinea ; " and I paid the guinea there and then.

813. You say the arrangement respecting that run wasmade by you and Mr. Eitchie together ?
—And Mr. Scott.

814. How long were you engaged with Mr. Scott ?—He would be in the room about ten
minutes.

815. Tell me as nearly as you remember what passed on that occasion?—The explanation was
somewhat similar to what occurred on the second occasion.

816. Be so good as to tell me what passed ?—Mr. Eitchie explained that he did not wish to
take up 93a, but that he would like to take up 93 ; that he did not wish to secure the use of 93a,
but the use of 93 ; that he would not take it on the company's account in the company's name, as
the boundaries had been extended.

817. He explained that?—Yes; and that the rabbiting was too great a risk. He asked Scott
if he was prepared to take it up in his own name, and said that the Government might give a good
deal of trouble with regard to rabbiting; that they might even go the length of making him bank-
rupt. Scott agreed to take it up.

818. And what was he to get for all this?—£lo or £15.
819. You are positive of that ?—Yes.
820. You swear positively?—Yes.
821. That a definite arrangement of that sort was made ?—Yes.
822. Now, coming to this occasion of the actual transaction—the present one—do youremember

what time of day you saw Mr. Scott ?—Just about 2 o'clock—shortly after 2.
823. Where did you see him?—ln Bond Street, almost in front of Bartleman's office.
824. That is a door or two from your own?—Yes, just next door. I met him there coming

over the channel.
825. Did you take him to your office then?—No.
826. Did you explain your business ?—Yes. .827. What did you tell him ?—I told him that outlying Eun 93a—I do not think I mentioned

" 93a" then, but I told him that that run was to be offered at auction—or for application it would
be first—and that Mr. Eitchie wished to get the use of it for a short time to run stock until the stock
could be disposed of.

828. Yes, and what did he say to that ?—That he would get £15 or £20 if he took up the run,
and we would pay the half-year's rent.

829. That is what you said to him in the street ?—Yes.
830. What did he say to that?—I told him also he would have the risk ofrabbiting—that that

was the reason Mr. Eitchie was not taking it up ; and he said, "All right, I am quite agreeable."
831. Then he made an arrangement with you in the street ?—I asked him to come and see Mr.

Eitchie.
832. But hehad assented to you in the street?—Yes.
833. Did you tell Mr. Eitchie that?—Yes ; I told Mr. Eitchie that Mr. Scott was prepared to

take it up : would I send for him. And we sent for him.
834. How long after you had seen Scott in the street did you see Mr. Eitchie?—About an

hour afterwards, between 3 and 4 o'clock.
835. What did he do when you told him that ? —I said, would I send overfor him ; and he said,

" Yes." He came over direct, and went into Mr. Eitchie's room.
836. Did you see the telegram sent?—l saw it rjass out a little before 5.

5—C. 2.



C—2 34
837. Did you see the second telegram sent ?—There were two telegrams sent, both by Mr.

Eitohie, and both went together.
838. What telegrams are you speaking of—the telegram Mr. Eitchie signed, "J. E. Scott,

per J. M. Eitchie," and the one that Mr. Scott signed ?—No. If I am not mistaken there was one
sent at the same moment to the manager at Timaru.

839. Mr. Solomon.'] The one signed " G. E. Scott " was not sent at all?—No.
840. Mr. Chapman.] Where was Mr. Scott then?—He had gone to his own office; it was

shortly before 5.
841. You swear that?—Yes.
842. That the telegram signed by Mr. Eitchie in Scott's name was signed after Scott had left

the office and gone to his office ?—Yes.
843. Do you say that was just before 5 o'clock?—lt was immediately before 5 o'clock, so

that they might get it in Timaru, and be prepared for action next morning.
844. Then the later telegram was never sent ?—No; it was an exact copy signed by Scott in

confirmation.
845. Whom did you send for Mr. Scott ?—One of the lads in the office.
846. You must have sent a second time to sign the telegram ?—No, that was not done by me.

Mr. Gibson,, who was in the office, wrote it out and took it over to Scott on the following morning.
847. Now, when it came to the rabbit question, you suggested Messrs. Perry and Perry?—Yes.
848. Did Scott appear to know anything about them?—No.
849. What did you know about them?—I had known them for many years as solicitors.
850. As the company's solicitors at Timaru ?—Yes. I had known them for years by name.
851. Then, in suggesting their names, was this a piece of pure philanthropy on your part?—

There is no philanthropy about it.
852. You were interested in it ?—No.
853. It was an ordinary piece of office business?—Certainly not. It was just to help Scott.
854. That is what I call pure philanthropy unless there is any reason for it ? —Very well, call it

that; it is a very nice name.
855. Was there any other reason than that ?—No.
856. You say you were not really interested in the matter ?—No.
857. That you did it purely for Scott's sake?—Yes, he having taken the risk.
858. Did you take Mr. Haggitt's opinion subsequently purely for Scott, and for Scott's sake ?—

I told Mr. Eitchie, I think, what was taking place, and he said I might see Mr. Haggitt.
859. Mr. Eitchie does not know anything about taking Mr. Haggitt's opinion?—He may have

been away, and I may have gone there.
860. Without consulting him?—That is so.
861. At any rate, you did take Mr. Haggitt's opinion as to thepropriety of appealing?—Yes.
862. And that, again, was pure philanthropy on Scott's behalf?—Well, there was not much

philanthropy about it.
863 i Then, was it a business transaction on behalf of your company ?—No, it was not.
864. What was it ?—lt was for Scott's information.
865. Mr. Henderson, will you swear that?—Well, Scott was in conversation with me regarding

the whole matter.
866. Mr. Henderson, I ask you will you swear that the opinion of Mr. Haggitt was taken for

Scott's information?—l do not know that it was precisely for it.
867. Then, will you withdraw that expression ?—Perhaps I had better.
868. Then-, tell me, was it a business transaction of the company's, of yours, of Mr. Eitchie's,

or was it a transaction of Scott's?—It was a transaction of Scott's.
869. It was a transaction of Scott's, taking Mr. Haggitt's opinion?—As far as Mr. Haggitt's

opinion is concerned, I do not know about that.
870. You went and took Mr. Haggitt's opinion as to proceeding with the appeal from the

rabbit conviction : was that a business transaction of the company's, or was it a transaction of
Scott's?—It must have been a transaction of Scott's; Scott was interested.

871. Will you swear it was a transaction of Scott's?—Scott was interested to that extent.
872. Will you swear it was a transaction of Scott's, Mr. Henderson? Sooner or later I must

have an answer ?—I will not swear that Mr. Scott asked me to get Mr. Haggitt's opinion.
873. Was it done in the interests of your company or yourself, or was it done in Scott's

interest?—lt was done in Scott's interest.
874. Purely in Scott's interest?—Perhaps not entirely in Scott's interest.
875. Well, you have been a long time getting to this ?—lt is the way you put it.
876. It was perhaps not done entirely in Scott's interest: who else might have been interested ?

.—The stock was the property of the company.
877. And that gave the company an interest?—It was not the company's property, but they

had sold them.
878. At the dateyou took Mr. Haggitt's opinion had they sold the.stock ?—I think so.
879. Mr. Haggitt's opinion must have been taken in June?—Then they were sold, with the

right to run —that is, only the sheep ; the cattle were sold before.
880. You sold the stock, with the right to run ?—Yes.
881. For how long did you give the right to run?—Up to the end of the first half-year.
882. Now, you tell me this opinion was Mr. Scott's affair, taken in Mr. Scott's interest: when

did you disclose it to him ?—lmmediately after.
883. Will you swear that ?—Yes.
884. Are you prepared to swear that you ever showed Mr. Scott this opinion?—l do not know;

but I told him.
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885. You told him you had taken it ?—I must have told him.
886. That is your expression, "I must have told him": do you remember ever telling him ?

■—No ; I have no distinct recollection.
887. "Who paid for it?—lt is charged to the company's account.
888. And never debited to Scott ?—Not yet; neither will it be.
889. What is the meaning of your expression a moment ago ?—I do not think the account is

rendered yet.
890. What was the meaning of the expression " Not yet " ?—lt will not be charged to Scott at

all; it will be charged to Lake Ohau Account.
891. Quite so. Do you take any supervision of the company's books?—Yes.
892. And you attend to these matters yourself?—The statements come before me.
893. And it is your duty to see them go out, I suppose?—Not "go out."
894. Well, to see them properly made up ?—Monthly returns are made from all branches, our

own included, and the ledger accounts are made up from the returns, and come before me.
Re-examined by Mr. Solomon.

895. Mr. Solomon.] In asking Mr. Haggitt's advice, were the circumstances of the case—the
relationship of Scott—mentioned at all ?—Yes.

896. The only question I want to ask you—for the suggestion is this
Mr. Chapman : No, it is not.
897. Mr. Solomon.] Do you not think you had better wait to hear what it is before you say it

is not ? (To witness :) The suggestion is, if you have no interest in the run, why pay Mr. Haggitt
for advising about Scott—why put your company to the expense of getting Mr. Haggitt's opinion if
it is Scott's affair and not yours ?—For one thing, I wished to know whether there was any
likelihood of disturbance with regard to the run.

898. You wanted to know if you ran a risk ? —Yes ; the main thing was the stock while we had
occupation from Scott.

899. You guaranteed occupation to your buyers?—Yes.
900. So that you had an interest in the matter as well as Scott?—Yes, as far as that went.

There is one other matter I should like to explain, with regard to what Mr. Scott said regarding
the furniture, and my suggestion to see the trustees. That bears quite a different light from what
Mr. Scott put upon it.

901. Tell us, please?—Mr. Scott came to me and told me his wife was ill, and that he was
afraid of his household being interfered with, and of his losing his home. I said to him, " I
thought thatyour furniture was in your wife's name when you were a bankrupt a few years ago—
that your creditors gave it." He said, " Well, I am not sure about that." I said, "Who are the
trustees? " and he said " Mr. Hazlett is one of the trustees: I think I had better see him about it."
I said, " I think you had."

902. The weather was becoming a little threatening at that time?—Yes. He told me that a
detective had been up to the house about breakfast-hour. Scott was a little excited, and he said, if
he went back again he would shoot him.

903. Shoot you?—Oh, no ! Scott was always very friendly with me.
904. When you first went into the transaction with Scott, and suggested to him to take up this

or similar runs, did he say anything to you about his financial position ?—He told me that he had
nothing; that the Government could not come against him foranything ; and afterwards he told me
they could only take his office-table. That was the reason I suggested to him about the furniture
being his wife's.'

905. So that at the time you told him he ran a risk in taking up the run ?—Yes; I said that
more than once.

906. I want to ask you this : Was it ever mentioned at any time when you told Mr. Scott that
he ran a risk of getting into a difficulty—was ever anything said as to whether, if he did get into
difficulty, the company would help him out, or see him through ? —No, never.

907. Do you mean to say you told him he could not look to the company ?—He understood
that distinctly.

908. Did you tell him so in so many words ? —Yes. He never seemed to think he need ask
for it.

909. You say you told him so ?—I told him so, yes.
910. Mr. Chapman.] You say he never seemed to think he need ask for the company's indem-

nity ?—No.
911. Was the company's indemnity spoken of at all?—No, never.
912. That was left silent?—Yes.
913. The company's indemnifying him was not brought up, but you swear you never reassured

him—never said you would see him through?—Yes.
914. The subject of the company's backing him was never brought up ?—Never asked for.
915. And never offered ?—No.
916. And never came into the conversation ?—lt came into the conversation when I told him

he must take the whole risk.
917. At the first transaction?—No ; on the 27th February.
918. Not the 6th January ?—No ; the 27th February. He understood while I was present from

Mr. Eitchie that he was to run the risk.
919. Somehow this subject of the company's indemnity was never brought up?—Never put in

that way—never in question.
920. You expected things would take the course they had always taken before. I mean that

he would chuck up the lease, and the Government would forfeit ?—That had been the course.
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921. The regular course. Ever since you have had to do with runholdmg every single man
who did not pay the rent of the lease chucked up his run, and the Government forfeited?—l have
never had much experience as a runholder, but I expect that is so from what I have seen in the
newspapers. „

922. You have had experience of the company for years ?—iour.
923. And you have heard of other cases ?—I have seen every other day that the Land Boaid

accepted surrenders.
924. You never knew a man sued for rent, did you ! —JNo.
925 Still less arrested ?—No. ,
926' You have known men prosecuted for not killing rabbits, but you never knew a man sued

for a large sum for the cost of exterminating them ?—Not during the last four years.
927 That was a new experience ? The whole thing was a new experience ; you did notknow

it ? The suing for rent instead of forfeiting, and suing for the cost of exterminating rabbits, are both
new things in your experience ?—Yes. . , . . ,

928 And certainly were not thought of by any one at the preliminary interviews?-The risk he
mi was not?-It was; but he anticipated he could

930 And you anticipated the same thing •?—I thought the same thing.

_
931. Mr. Solomon.] But you. told him he ran all the riskP-All the risk after the first six

m°n
932.

r
That was all the interest you had in it ?—That was all the interest we had in it. It

eeasecTthen
arQ two or three things we have called for from time to time we

should 'like to get, your Honour. First, the memorandum—Logics memorandum it Mr.
Henderson makes a further search for it, no doubt he will find it. Then, the bill of costs of
Messrs. Perry and Perry handed in to him.

_
Mr. Solomon : We do not admit we ever had it

_
Mr Chapman :We will ask Mr. Henderson to have a search made. It is traced to the onice.

Mr Solomon: Mr. Henderson says he does not remember it.
~..,,, T . ,

Mr. Chapman :I do not suppose he does, or he would have brought it; but Mr. Logic says he
gave it to Mr. Henderson personally.

His Honour: The memorandum? Did he keep a copy of it ?

_
Mr Chapman: Yes; but we want to see the original Then there is the bill of costs, we

should like to see that, too, that Mr. Scott sent in. I should also like to see a copy of the telegram
sent to Mr. Eitchie by Mr. Henderson on the day of Scotfs arrest; and we should also like to have
what ought to have been produeed-the original telegrams sent to the Timaru office and the Christ-
C m<Mr°Haqqitt : The ones at the Timaru office we cannot get; we have tried, but they are lost.

Mr. Chapman : The telegram sent by Mr. Eitchie on behalf of Mr. Scott ?
Mr. Haggitt: It cannot be found.
Mr. Chapman : We have a particular reason for asking tor tliat.

Mr. Haggitt: We have given a copy.
Mr Chapman: I should be glad if you would telegraph again.

Mr Haaaitt: The only consequence of not producing is that secondary evidence can be given.

We have given the press copies from our own press copy-book. We will do anything in reason.
Mr. Chapman: That is in reason. .
His Honour: There are these two documents, it is suggested, Mr. Henderson will find in his

office if he makes a search. iv/iv.
Mr Haaaitt: As to one of these, we have admitted secondary evidence; as to the otnei, Mr.

Henderson has no recollection. However, as far as searching is concerned, we will have a search
made though what purpose can be served in having the originals if a copy is admitted

His Honour : If it can be got, there is no harm in having it.
Mr Haaaitt: We admit what they say is a copy of what was delivered. How can it possibly

help the case; to search for the original document is admitted, and the fact that it was delivered is

111 n°Mr&y cfapman ': As we have an object—my friend may take my word for that—l should prefer
that a search should be made for that. ~,,,,, , j , i ■ i

His Honour : However, as to the bill of costs, it is not admitted that that has been received,
and Mr. Henderson, in looking through the papers for the bill of costs, might just look for the

° thel
Mr Haaaitt: How will it help them if it is found ? The fact is proved that the money was paid

by Scott and that is the only material matter. All these allegations are admitted m the statement
of defence From our view of the matter it was no interest of ours to deny them. We say we are
not responsible whether the money was paid or not. Why should we look for Perry and Perry s

bill of costs when we admit it was paid by Scott ? ~...„
Mr Chapman: Does that mean that you decline to look for it I

Mr Haqgitt: No; but it is simply putting us to trouble.
Mr Chapman : The amount of trouble is exceedingly small.

_
Mr. Haggitt: But if we undertake to make a search it will not be done in a perfunctory

man
ifr Chapman: Then, there is another matter which ought to have been mentioned in the

affidavit of documents-that is, the report to London. He has given us a list, no doubt to the best
of his ability of everything bearing on the transaction, and has ultimately produced documents,
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including correspondence with Timaru and Christchurch; but that should have been listed with
the others.

Mr. Haggitt: Certainly not.
Mr. Chapman :. Why ?
Mr. Haggitt: Simply because he mentioned in the report to London that the debt appearing

in the books as a debt by Scott was a bad one, why should that be mentioned? It is immaterial to
the matters in question whether he did or did not. If I had been asked my opinion of the docu-
ment, I assert I should have advised Mr. Eitchie that it was not one of the documents necessary.

Mr. Chapman: Then, all I can say is that if my learned friend has given such advice the
affidavit is very imperfect.

Mr. Haggitt: I did not say I had done so, but that I should have done so.
Mr. Chapman: Then, you would have given very bad advice. Mr. Eitchie is not to be the

judge of the materiality of the documents. For all we know, he may have reported the transac-
tions in some such way as they are mentioned in the letters to Timaru and Christchurch. If it is
in any way as material as those letters it is very material for our purpose. Perhaps my learned
friend will say those letters are not material, and do not advance our case. My learned friend has
set them out, though he thinks them immaterial. Then, why leave out the London letter?

Mr. Haggitt : Because I never heard of it. *Mr. Eitchie does not say positively he wrote any-
thing of the kind.

Mr. Chapman: Very well; he can look, and let us have a copy.
His Honour: If there are any despatches to London mentioning the matter, I think the plain-

tiff would have aright to know what they are, and to ask for them.
Mr. Haggitt : We do not dispute that.
Mr. Chapman : Then, we should have been informed of such despatch.
His Honour : I do not know whether it should have been included in the documents, but if it

ought to have been included, and was omitted, it was evidently a slip.
Mr. Chapman : I do not suggest anything but a slip.
His Honour: Now it has come out.
Mr. Haggitt: But it has not come out.
His Honour: Mr. Eitchie said it was so. Ido not know if he meant to say so, but he stated

that positively. He says he believes it was : " The amount was, I believe, advised, by me in my
despatches as a bad debt." That is what it was ; not that "it was," but he believes it was. Well,
you have the right to ask for the despatches to be referred to to see if anything was said, and, if
anything was said, to know what it was. You do not deny that.

Mr. Haggitt: No.
His Honour : Very well, then, that will be done.
Mr. Solomon : We will look for it for you.
Mr. Haggitt: And will give you an extract relating to that.
Mr. Chapman : Or to anything relating to the transaction.
Mr. Haggitt: You will get a good deal more than you bargained for.
Mr. Chapman: Then, there is more than we bargain for?
Mr. Haggitt : If we put in a letter of that kind, I submit we should be allowed to put in Mr.

Eitchie's reports to the company about what he intended to do with regard to the run. If we are
to put in anything connected with the purchase of the run by Mr. Scott, I shall ask to put in
also letters written shortly previous to that time, in which Mr. Eitchie reported to the company that
it was not safe to touch the run at any price or on any terms.

Mr. Chapman : It is very singular these were not listed.
Mr. Haggitt: Simply because they had nothing to do as between Scott and the company.
Mr. Chapman: Where does my friend get this inspiration? I can only say it was a pity we

did not hear of it before.
His Honour : What do you want, Mr. Chapman, exactly?
Mr. Chapman : I have asked my friend, without making any affidavit of documents, to make a

little list of such as should be put in.
Mr. Haggitt: I decline.
His Honour: Eeports to London about Scott's matter by the general manager of the company

to the board of directors would, I conceive, be documents which ought to have been listed in the
affidavits.

Mr. Haggitt: Not about Scott's matter ; Scott's name was never mentioned.
His Honour:If they are not about Scott's matter they need not be listed; but Mr.. Chapman

understands some of them are about Scott's matter.
Mr. Haggitt: All my friend has got to go upon is the statement by Eitchie that possibly in a

letter to London he may have mentioned something about the debit to Scott, with a view to ex-
plaining it. What I am referring to has nothing to do with Scott, inasmuch as it was written
before Scott was thought of.

His Honour : Then, it is not relevant.
Mr. Haggitt : Yes. Your Honour will pardon me, it is relevant to show that Mr. Eitchie

would not touch this land on any account, on account of the company.
His Honour : Then, it is not relevant. Mere statements made by Mr. Eitchie, before the

transactions with Mr. Scott commenced, to the directors in London are certainly not admissible
evidence ; but statements made after the commencement of the transactions with Scott to the
board of directors in London about the transactions with Scott are relevant.

Mr. Haggitt : About the transactions ?
His Honour : Of course.
Mr. Haggitt: Then, all he has to found that on
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His Honour : Is the admission by Mr. Ritchie that he believes he did mention it. If he did
not, is it not the simplest thing for Mr. Ritchie to look and see if he said anything to the directors
about Mr. Scott's matter, and, if so, to give an extract ?

Mr. Haggitt: We have never refused to do so. My learned friend seems to think they need an
order of discovery. We have to produce anything in writing at any time in connection with the run.

His Honour : No ;in connection with the transaction with Scott. It is limited strictly to
that. If Ritchie reported to the directors in London anything about the transactions with Scott
Mr. Chapman wants to know it, and he has a right to see it.

Mr. Haggitt: I understand we have to produce extracts to the London directors of anything
having reference to the transactions with Scott, and nothing else.

His Honour : Yes.
Mr. Haggitt: Then, we have no objection.
The Court then adjourned, at 5.30 p.m., until 10.30 on the following morning.

Tuesday, 23ed Febbuaey, 1892.
The Court resumed at 10.30 a.m.

John Macfaelane Ritchie, recalled and examined.
933. Mr. Haggitt.] You were to look at your London letter-book, and see what letters you

have written to London on this matter : have you done so ?—Yes.
934. Do you find you were correct in stating that you had written to the London office ex-

plaining the debit against Scott in the company's books?—No.
935. How was that?—I merely referred to the whole account, Maitland and Stronach, which

was the original account. I did not refer to this particular item.
936. Have you ascertained how that was referred to in the report to London?—I do not think

I referred to thatparticular item at all, so far as I can discover.
937. How was the London office informed as to the account?—The London office was informed

that the account was practically bad—the balance that remained at it; but nothing was said about
the entry made as a debit to Scott.

938. You were speaking about your own letter. lamasking how you intimated to theLondon
office that Scott's account was not an available sum?—Well, it was not, except that in the ledger
balance there was put against it " Account, Lake Ohau."

939. Opposite the item in the ledger balance sent Home there was written " Account, Lake
Ohau;" but w7hat would that convey?—That would represent that that sum represented a sum
that practically belonged to Maitland and Stronach's account.

940. And so, that account being considerably to the bad, that entry of Scott's ?—Would make
it still more so.

941. Well, now, do you produce extracts from your letters to the directors?—Yes.
942. What dates are they?—The first is the 23rd February, 1891.
Mr. Chapman : That is before the transaction with Scott.
Mr. Haggitt: It is after the first transaction.
Mr. Chapman : We have nothing to do with it.
Witness : It relates to it.
Mr. Chapman : Excuse me, no question is put by counsel.
His Honour: No, that is so. We have nothing to do with it. It may have been with refer-

ence to these runs, but that is not the point.
Mr. Haggitt: It is with reference to theseruns, and with reference to the former transaction—

Run 93; we have evidence as to that. However, what we propose to do is to hand these to your
Honour.

Mr. Chapman : They are not relevant.
Mr. Haggitt: You asked for them.
Mr. Chapman : I did not. I asked for one thing, which Mr. Ritchie says does not exist.
Mr. Haggitt; Then, you do not want them ? If my friend says he does not want them there

is an end to them ; we do not want them.
William Hendeeson, recalled and examined.

943. Mr. Haggitt: You said yesterday you thought you had sent a telegram to Mr. Ritchie ?
—Yes.

944. Have you searched for that telegram ?—Yes.
945. Do you find you did not send it ?—No, I did not send a telegram. I stated that if I did

send a telegram it would be in the letter-book ; and I find I did not send a telegram.
946. His Honour : When was this ?
Mr. Haggitt: After Mr. Chapman saw Mr. Henderson. Chapman and Henderson were both

under the impression that Henderson sent a telegram to Ritchie.
Mr. Chapman : I asked the question of Mr. Henderson. Ido not know what suggested it to

me. Mr. Henderson had not told me so, certainly, because I had no interview with Henderson
after Mr. Haggitt saw him.

Mr. Haggitt: I may say that I was under that impression personally; it appears that
Mr. Chapman was too.

Mr. Chapman: My impression was, and what I asked was, whether he sent a telegram to the
Timaru office to expedite my telegram to Mr. Ritchie. I sent one, and I got it into my head that
Mr. Henderson sent one too. Ido not know how.

947. Mi. Haggitt.] You were asked to look for Messrs. Perry and Perry's bill of costs, and
for a memorandum handed to you by Mr. Logic : have you done so?—Yes.

948. Have you succeeded in finding them ?—No, I have not traced them : I cannot find them.
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949. Have you any recollection of ever seeing Messrs. Perry and Perry's bill of costs?—No.
950. But you dorecollect getting a memorandum from Mr. Logic ?—Yes.
His Honour.] That is all your evidence ?
Mr. Haggitt: Yes.
Mr. Haggitt: Would your Honour allow me to ask Mr. Bitchie a question ? It is a matter I

ought to have asked about yesterday.
His Honour : Very we'll.

John Macfablane Eitchib recalled and examined.
951. Mr. Haggitt: It was suggested yesterday that you sent a number of people to Mr. Scott

to get him to keep quiet ?
Mr. Chapman: When.
His Honour : There is no evidence, but something of the sort was said by Sir E. Stout.
952. Mr. Haggitt.] I want to ask Mr. Eitchie if there was any foundation at all for saying

that he did send people to Mr. Scott'? —No.
953. You have not sent one ?—No.
954. Nor been a party to anybody being sent ?—No.
Mr. Haggitt: That is all. I should have asked it yesterday, I know.
Mr. Chapman, addressing the Court, said,—I propose first, your Honour, to state what relief

we consider we are entitled to on the case as now made out. The questions raised by the pleadings
are few, and there are no questions raised as to the amount of liabilities which Mr. Scott has
incurred, and no question raised as to the expenses to which he has been put. We have alleged in
our pleadings that in taking this run he acted as agent or as trustee for the defendants, or some of
them; and we have sued the three parties because, obviously, inasmuch as one is a corporation and
two are individuals, and all these discussions take place either in the first person or the third,
when they take place in the third person it is equally open to question to the person with whom
they took place whether the party who is addressing him and talking about " We will do this " and
" We want you to do that" is addressing him on his own behalf or on behalf of the corporation
which he represents. It is immaterial to us, however, against whom we obtain relief. Whatever
Mr. Scott may have thought at the time of the party who was soliciting him to enter upon this
liability, or whether he thought of it at all, is quite immaterial. At any rate, Mr. Eitchie, in his
evidence, has told the Court that he was acting for the National Mortgage Company.

His Honour : There is no doubt about that. I think from any point of view of the transaction,
whatever it was, it was made on behalf of the company. Mr. Scott thought so, and the other side
thought that too.

Mr. Chapman : Yes, your Honour, Mr. Scott may have thought that. He probably did not
think very much about it; but of course the question might have arisen as to the authority of Mr.
Eitchie to make it; but that is cleared up by the plea which shows that the stock belonged to the
Mortgage and Agency Company. All the parties pleaded that in the statement of defence. All we
ask is this :We say we are entitled to the ordinary rights of a trustee. Mr. Scott has been
requested by the defendants to assume this liability, and, though we allege we have proved that Mr.
Scott was assured twice, if not oftener, by Mr. Henderson, who also appears to have acted on
behalf of the company, that they would see him through, it is unnecessary for us to rely upon that.
We claim that the liabilities arise out of the very situation and out of the very nature of the
transaction. I need only refer to a few authorities on the subject, your Honour. It is laid down
broadly in all the text-books on trusteeship and agency and kindred subjects—and the position of
directors of a company is the same—that they are entitled to be indemnified by those for whom they
act. My learnedfriend. Sir E. Stout cited acase from 36 Chancery Division. That was oneclass of case
where a person accepting a trust was entitled to be indemnified out of the trust estate. A very familiar
class of case analogous to this is thatof brokers and jobbers assuming liability on behalf of customers.
Under the old rules of stock exchange all over the world, whenever a person goes to a member of
the Stock Exchange and requests him to make a purchase in the market, he goes into the market,
and, though everybody may know he is purchasing as an agent, he at once makes himself legally
liable to the broker or jobber from whom he purchases, and it has been held in numerous cases that
he is entitled to indemnity from his principal. The principal case upon the subject is that of Cruse
against Paine (L.E. 4 Chan. Appeals, 441.) The head-note is " A firm of stock-jobbers agreed on
the Stock Exchange to buy 100 shares for a certain day, and on the sale-note were the words
' withregistration guaranteed.' The jobbers,before the day, gave the name of a transferee, who duly
paid the purchase-money ; the seller executed the deed of transferand delivered it to the transferee.
The transferee never registered the transfer, and calls were made upon the seller, who filed a bill
against the jobbers for indemnity, and had since died. Held, That the jobbers were liable to
indemnify the estate to the seller." The value of the words "registration guaranteed" in that
case was merely to getrid of another rule of Stock Exchange—that when once the buyer's name
was supplied the jobber is relieved of his liability ; but it does not in any way interfere—in fact, it
it fully recognises the general doctrine that a person who buys for another, and takes a liability at
his request, has always to be indemnified by him, unless he contracts himself out of his right to an
indemnity. Then there is another case in the same volume (Coles v. Bristowe, 4 Chan. Appeals,
page 3), and in that case, at page 6, there is some reference made to the owner of a leasehold house
finding a buyer. The Lord Chancellor says, "If I agree with the owner of a leasehold house to
buy or to find a buyer for it on the Ist of January, and I do find a buyer, who is to indemnify the
owner against the covenants?" That is a question, whether the person who undertakes to find a
buyer, or the buyer, is to be the indemnifying party—a question that does not arise here. Then
there is a case in New Zealand, of Henderson's Trustees against Diver, in New ZealandLaw
Eeports, 1., Supreme Court, page 369, the head-note of which is this : Where a person owing a
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debt upon a property sells shares in the property to other persons, who agree to pay the debt, he
can, when demand is made upon him for payment and before payment of the debt, or any part of it,
claim to be indemnified by the purchasers for their shares of the amount of indebtedness, and it
makes no difference to this right if the person primarily liable has become bankrupt, and has died
before the suit, and his assets have proved deficient. The amount of the indemnity in such a case
will be the full amount of the claim, and not the amount of the dividend which the bankrupt estate
could pay." . . . " Where several persons are partners or co-ownors in a property indivisible,
and one incurs liability for the common benefit, he is entitled to be indemnified by the others, and
the shares of those who are unable to pay must be paid by those who are." And that goes a good
deal further in holding that the assistance of an assignee in bankruptcy may be invoked by acreditor
claiming that he shall be completely indemnified, and not merely to the extent of the dividend obtain-
able, but that the assignee shall sue and obtain a complete indemnity from him, and so relieve the
other creditors of any claim upon the estate. When I speak of this liability for indemnity arising out
of the very nature of the transactions I can refer to numerous other classes of transactions in
which the same thing occurs. For instance, there is your Honour's decision or dictum in In re
Guthrie Ex parte the Bank of Australasia, which is reported in 2 New Zealand Law Eeports,
425. There was some discussions there as to whether the purchaser of an equity of redemp-
tion had entered into a covenant to indemnify the mortgagor against the mortgage debt, and
your Honour expressed the opinion there that no covenant was necessary—that a person who pur-
chased an estate subject to a mortgage is liable without covenant to indemnify the mortgagor
against the mortgage debt. In the same way the recent case of Edmunds against Wallingford, in
Law Eeports, 14 Queen Bench Division, page 811. This illustrates, though it is a different
class of case, very completely the general doctrine that the right of indemnity arises out of the
very transaction, without special agreement. "As a general rule, where one person's goods
are lawfully seized for another's debt, the owner of the goods is entitled to redeem them, and to be
reimbursed by the debtor against the money paid to redeem them; and, in the event of the goods
being sold to satisfy the debt, the owner is entitled to recover the value of them from the debtor;
and the right to indemnity exists, although there may be no agreement to indemnify, and although
there may be in that sense no privity between the owner of the goods and the debtor (England v.
Marsden, L.B. 1 C.P., 529) questioned. The defendant bought the business of an ironmonger in his
own name for his two sons ;he paid the greater part of the purchase-money. The banking
account of the business was kept by him, and he drew the cheques on that account. A society
having obtained judgment in an action against the defendant, certain goods of his sons were seized
by the Sheriff. The sons claimed the goods; but, upon an interpleader summons taken out by the
Sheriff, the claim of the sons was barred, and the goods were sold. They realised £1,300, and this
sum was paid into Court, in the action by the -society against the defendant, as a security for
what might be found due to the society from the defendant upon taking certain accounts. The
defendant's sons were afterwards adjudicated bankrupts, and the plaintiff was appointed their
trustee. The defendant agreed with the plaintiff that, in consideration of his sons' goods
having been seized and sold on behalf of the society in respect of an alleged claim
against him, he would pay £300 per annum to the plaintiff until he should have paid a sufficient
sum to pay the trade creditors of his sons in full. The plaintiff having brought the present action
to recover £1,200 due by virtue of the above agreement, or in the alternative £1,300, the value of the
goods seized, Held, That even if the defendant'sexpresspromise topay £1,200 was not legally binding
upon him, nevertheless the action was maintainable, for, although the decision on the interpleader
summons did not estop the defendant from showing that the seizure by the Sheriff was unlawful,
nevertheless he had by his conduct led to the seizure, and the goods of his sons had been legally
taken for the debt. The defendant, therefore, was bound to indemnify his sons, and the plaintiff, as
their trustee in bankruptcy, was entitled to have judgment entered for him for the sum of £1,200,
which he was willing to accept instead of £1,300, the value of the goods seized." Now, your Honour,
in that case the sons placed their goods in the father's hands, and their assignee in bankruptcy —
there was no sentiment about it—their assignee in bankruptcy came forward and claimed indemnity
from the father; and the Court held him entitled, merely because he had exposed his sons' goods to
seizure and sale, and consequently the liability was held to arise out of the very situation ; and I
venture to say, your Honour, contrasting this case with that in the case of the assignee of the sons
against the father, the Court would have taken exactly the same view of it even if the father had
came forward and had told a long story about indicating to the sons, " You know what an awful
risk you are running; you know your goods are liable to be seized; you know you are liable to lose
these goods." If the father had said all that to the sons, just as Mr. Eitchie and Mr. Henderson
say they said to Scott here, it would have had no effect on the ultimate question of liability to
reimbursement, though the sons were warned that they took the risk of losing their goods. I shall
presently, when I come to deal with this case, ask the Court to say that, accepting every word of
these alleged warnings, only discounting them by excluding an express contract by Scott to give
up his ordinary rights—a right of indemnity as a trustee—that, only discounting the evidence to
that extent, then all these warnings amounted to nothing more than this, to put it in vulgar
language: " You bear the brunt, and we'll stand the racket." My friend Mr. Solomon asks me,
sottovoce, what is the difference.

Mr. Solomon: We do not understand you.
Mr. Chapman: My friend may not understand the difference ; but I am not addressing my friend

just now. [Mr. Solomon: Put it again.] I shallnot put it again now, but I shall put it again very
plainly. There are two other cases, your Honour. They are cited in Hobbes v. Wyatt, 36 Ch. Div.
256. They state in general terms therights of trustees, and I shall submit presently that Mr. Scott
was a trustee. Jervis v. Wolferstan, Law Eeports, 18Equity, page 18, in which Sir George Jessel
says, "Itake it to be a general rule that where persons accept a trust at therequest ofanother, and that
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other is a cestui que trust, he is personally liable to indemnify the trustees for any loss accruing in tha
due execution of the trust,and under that doctrine I shall hold that the estate of the testatorbecame
liable to indemnify the trustees against the payment of this large sum of money." And that is the
process in Fraser against Murdoch, 6 Appeal Cases, 855. That was one of the cases arising out of
the failure of the City of Glasgow Bank, The trustees were all held personally liable. Possibly
somebody may have in some cases warned them, You are undertaking a fearful risk—undertaking
a fearful liability : but they were all held liable. The question arose about indemnifying them, and
this is what is said, at page 872 : "It was argued that the maker of a trust is personally bound to
indemnify the trustee for all costs and liabilities properly incurred in the execution of the trust; but
Ido not think that is the law. No doubt any one who requests another to incur a liability which
would otherwise have fallen on himself, is, in general, bound at law as well as in equity to indemnify
him. This principle applies to many cases, and, where a trust is for the benefit of the maker of a
trust, it may apply to the trustee. Balsh v. Hyham (2 P. Wms. 453) is a good example of a case
where it did apply, and there are many others. In Jervis v. Wlferstan the Master of the Bolls goes
so far as to say, ' I take it to be a general rule that where persons accept at the request of another,
and that other is a cestui que trust, he is personally liable to indemnify the trustee from any loss ac-
cruing in the due execution of the trust. Perhaps this rule is too broadly stated, as something must
depend on the nature of the trust and the interest of the cestui que trust; but it is not necessary now
to say more than that this rule has no application to a case where the maker of a trust is not a
cestui que trust.'" Generally the proposition is not, as I understand, seriously disputed by my
learned friends. It says, in a very concise way,

Mr. Solomon : It is not disputed at all.
Mr. Chapman: I refer to the case of Eeid against Anderson, in 10 Queen's Bench Division,

page 100. That was Mr. Justice Hawkins's celebrated decision. That is a case illustrating how far
the doctrine may go. That was a betting case. A person commissioned a turf commission agent
to make bets for him; he made the bets for his principal, and lost them; and, before the time for pay-
ing them came, the principal repudiated the bargain. The commission agent, nevertheless, paid the
debts. He was under no legal liability to pay them, but he was under an obligation to pay them,
and the Court held that theperson who commissioned him had irrevocably constituted him a per-
son to make these bets and to pay them, though they were not legal liabilities. Then, yourHonour,
as to the question for what the defendants are liable : that does not seem to have been discussed,
and Ido not know whethermy friends propose to say anything about it. The two principal items are
the rabbit charge and therent; but there are other charges. There is this rabbit fine, as to which
we allege a generalliability, and an express promise—the rabbit fine and costs incurred by Mr. Scott
then, and in connection with his arrest. We submit, your Honour, that all this will be included in
the indemnity. As to a person recovering his own costs, where he has placed himself in a predica-
ment at the request of another, I cite the case of Dixon v. Fawcus, 30 Lav/ Journal, Queen's Bench,
page 137, and the cases referred to in Smith's " Master and Servant " in connection with theright
of a servant to indemnity under similar circumstances. In this edition of Smith's " Master and
Servant," the third edition, page 190, the law is there summed up, and this case is referred to in
this way : " Where the defendant employed the plaintiff,who was abrickmaker, to make bricks with
E.s trade-mark, and E. filed a bill in Chancery against the plaintiff which he compromised, it was
held that he might recover from the defendants the cost of the Chancery suit." That does not fully
state the case. What he was held entitled to recover was this : There was a question raised
as to whether this servant could be held liable by E., the owner of the trade-mark. The defendant,
his employer, was held not entitled to go into that. He left hisservant exposed to a bill in Chancery,
and his servant made the best settlement he could ; he compromised the case—that is, he made the
same kind of settlement in his master's interest which he would make in his own interest. He paid
off the plaintiff who had filedthe bill, and incurred costs of his own; and it was held he was entitled
to recover both amounts. The rales upon which we rely as to these various items it is not really
important to discuss now, because in any decree that your Honour made it would naturally be left
open to the defendants to review this liability in point of detail. The rule we rely upon is very much
like the common-law rule of damages—that this indemnity being asked for and refused is equivalent
to a breach of contract; and we ask by way of damages a sum sufficient to indemnify Scott for all
liabilities which he incurred bond fide in the execution of the office confided to him, whether it be
called agency or trust.

Mr. Solomon : Included in damages ?
Mr. Chapman : It does not matter what it is called. Damages is one form of indemnity, and

we are quite indifferent in what form we receive the indemnity; but what we do ask is this: In
pursuance of the case cited yesterday by my friend Sir Eobert Stout, of Hobbes and Wayet, we
say this : that we have been unduly exposed to liability, and the moment the time has arrived for
us to call upon Mr. Scott's employers to relieve him of that liability he is entitled to a decree of
indemnity, which will enable him for the future, as each new liability arises, to work under that
decree to obtain relief from time to time. As, in Hobbes and Wayet, Mr. Justice Kekewich says, " I
must give the plaintiff the relief he claims by way of indemnity," &c, we shall ask—in addition to
clearing Scott from liability for these various sums of money and paying the costs —for a
declaration that the defendants, or some of them, are liable to indemnify him ; and under that, as
claims from time to time arise under this lease, or in respect of future rabbit transactions, the
defendants shall be asked to treat them as their own. They can take over the run if they like, if
they choose to take an assignment. We say it is theirs, and I shall show your Honour presently
by reference to the evidence that it is theirs, and has been treated as theirs throughout. Now,
your Honour, I propose to address myself to the case so far as I can address myself to it, in
view of the fact that I have heard nothing from my learned friends as yet but my friend Mr.
Solomon's opening. I have not heard on what propositions of law they rely, or on what proposi-
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tions as to onus they rely, nor have I heard their argument; and it may be necessary for me to
deal with that in reply ultimately; but I shall now submit to your Honour the viewof the evidence
which we submit is the proper one, and the view which the Court should takeof the whole case. It
is common ground in this case that Mr. Scott applied for this lease at the request of the defendants.
My friend Mr. Solomon opened that, and he drew a delicate distinction, stating that Scott was not
an agent for the defendants, and, I think, adding that Scott was not a trustee for the defendants,
but that Scott applied for this run, and placed himself under this liability at the request of the
defendants. Mr. Henderson asserted that in his evidence, if more were needed; and Mr. Eitchie
admits it, and says that he made the request; so that nothing can be plainer. We submit that all
we have to show your Honour is that the ordinary implication oflaw arises, and that that implication
of law entitling Scott primarily to indemnity having arisen, the onus is shifted entirely on to the
defendants to getrid of that, and showthe Court by what means they seek to shift uponMr. Scott the
liability which the law ordinarily casts upon them, and my friendshave undertaken this task in a most
peculiar way. They have avoided pleading that Mr. Scott released any ofhis rights as trustee oras an
agent; yet I shall submit presently that they cannot make the case which theyallege arises upon the
evidence withouta specificplea that Scott, havingcertainrights, deliberately released them. I am deal-
ing with the question as one of onus, and I will contrast their case with that put forward on behalf
of Scott. Their own case, as detailed by Mr. Eitchie, is that they drew Mr. Scott, treating him as a
man of straw—drew him into a scheme by which payment of rent to the Crown was to be evaded;
by which they were to get the benefit of this country; by which they were to provide that the
rabbits on the country which they were using, and which they were occupying, should go on in-
creasing to the destruction of their neighbour's property ; that no rent should be paid to the Crown ;
and that after they had ruined the country in this way they should get off scot-free. That was
their view of the transaction, and Mr. Eitchie deliberately states that it was with that purpose that
he went into it. We rely, on the other hand, on a perfectly simplecase, your Honour. Our case is
narrated in the statement of claim, and I submit it is proved. It is indeed superfluously narrated
so far as the pleadings are concerned, because we have alleged unnecessarily from the pleader's
point of view, that the defendants promised to indemnify Mr. Scott—unnecessarily, if I am right in
my proposition that the right of indemnity arises out of the very nature of the transaction.
We had, however, a reason for alleging that promise of indemnity by the defendant Mr. Henderson
on behalf of the defendants. We had a reason for alleging that, and our reason simply was that
we knew we could prove it, and intended to prove it. My learned friend Mr. Solomon appeared to
make some kind of grievance out of that—that at first we relied on the special promise of indemnity,
and then on the implication of indemnity ; but I submit that that is what one necessarily does :
you rely upon the case as made on the pleadings at large, and upon any special allegation in the
pleadings. That is Mr. Scott's story, and he has set it out in a simple form in the statement of
claim, and has supported it by his evidence ; and we shall rely broadly on this, your Honour: that
whereas Scott'sstatement is from first to last minutely consistent with the documents, and is not
only consistent with the documents but is minutely borne out by the documents, and by documents
in Mr. Eitchie's own handwriting, the defendants, on the otherhand, cannot make their case without
absolutely throwing their own writings—their own documents—tothe winds. How do they dispose
of these documents ? We say, your Honour, that the run never was ours in the broad sense of the
term. Certainly it was taken in Scott's name, with his eyes open, with a warning at any rate
derived from a superficial knowledge of the relations of landlord and tenant—a knowledge of those
relations, and a very imperfect knowledge indeed, as when the matter comes to be dealt with in detail
I shall show hereafter; but a broad knowledge of the fact that he made himself a runholder in
Canterbury, and was liable for the rent of therun. Mr. Scott never felt the slightest interest in the
run; henever had the curiosity to inquire where it was; he never really knew where it was beyond
a general statement that it was in the Ohau district ; in fact, he seems tohaveknown nothing about
it. He appears to have thought at one time that it was the Black Forest, and to have got on the
former transaction so confused about the position of his own alleged property as to suppose that it
was at the Black Forest. Ido not know if your Honour knows the locality. We have Lake Ohau
here, and the Black Forest is where the three Waitakis join, sixty or eighty miles lower down.
This country is above Lake Ohau, the upper forks of the river. So little did Scott know about it.
On the other hand, what is the position of the defendants? They took the keenest interest in the
transaction. They say they never contemplated that it was to be theirs for longer than six months,
and that they took no interest in it; but all the documents show the keenest interest as owners
on their part, and the most total ignorance on Scott's part, and the most total indifference on
his part as to where or what the country was. Now, your Honour, if the Court believes Scott's
story, it will simply accept his statement to this effect : first of all, that he took up the run at the
request of the defendants for theiruse, and that nothing was said to him to dispose of the normal
legal consequences ; that they were ultimately—whoever bore the first brant—that they were ulti-
mately to bear the consequences the law cast upon them. Secondly, he says that on two occa-
sions, when the approach of liabilities became, as it were, acute, Mr. Henderson, in accordance with
what I might venture to term the whole history and nature of the case, assured him that it was all
right—that they would see him through. The very expression is a common one under the circum-
stances, and it only really repeated what Mr. Henderson must have known was the legal liability
of the defendants. If the Court is unable to decide—if it feels itself unable to decide—upon what
appears to be a conflict of evidence between the parties, I submit, your Honour, treating it as a
question of the burden of proof, that the Court must allow what may be termed the normal or
natural legal inference to prevail—to let the case, as it were, decide itself as a mere inference from
the situation which the respective parties chose to assume. Now, what is the evidence upon this
subject, your Honour ? Mr. Eitchie admits, though reluctantly, that he was really prepared to
answer for everything that he really had in contemplation as likely to occur when he made the
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request to Mr. Scott. I say he admits that for thisreason: It is true that he represented to Mr.
Scott, according to his version, the huge liability that might be looming in future. It is true he
said these were the conditions of lease which Scott might have to perform, and the rabbit liabilities
Scott might be called upon to be responsible for; but those that he really contemplated as probable
events he was prepared to bear himself, consisting only of the first half-year's rent, and the fine and
costs when Scott was prosecuted for the rabbits—they very naturally expecting that Scott might be
fined. I suppose the rabbits were so bad at that time that they naturally expected that Scott might
be fined, though they did not appear to have contemplated the huge liabilities that lie behind the
fine under the Babbit Acts; and, though Mr. Eitchie says he did not contract to be liable for Scott's
fine or costs, he admits really that they would pay them: indeed, if he was not willing to pay them,
it would be simply ludicrous, in view of Mr. Henderson's version of what was to be Scott's probable
remuneration. I think Mr. Henderson says £15 or £20. When one knew that the first fine that
fell upon Scott would sweep away half, or, most likely, all, of that it is simply ridiculous to suggest
that that was the position Scott was willing to take ; and, at the time they actually thought that
in all probability he would soon be- fined ; and they must have thought that the fine would swallow
up the sum Henderson had in his mind when he sent for Scott to go into the transaction. Mr.
Eitchie was actually prepared to pay the rabbit fine and the costs if that was to be the end
of it; and no doubt when he (Eitchie) went into the transaction, it was with the idea that
something would fall upon Scott, and that he might have to pay that too, but that, somehow
or other, he would shuffle out of the big ulterior liabilities, as, in fact, men have always managed
to get out of these in the past. It is perfectly evident now, from Mr. Eitchie's evidence and
from Mr. Henderson's evidence, that they never really contemplated such a thing as Scott
being sued for a large sum for not destroying rabbits, or of Scott being sued and made
pecuniarily liable for the rent. What both thought was, as Mr, Henderson himself
says, that things would take their ordinary course; and it required my friend Mr. Haggitt's
intervention here to suggest that people had been sued before for failing to pay the
rent of runs. Mr. Henderson, though he had been a stock and station agent for four years,
and in business for I do not know how many more, Mr. Henderson had never heard of such
a thing. He knew that people somehow or other managed to forfeit their runs to get rid of them.
Now, we say that that was all that was really in contemplation; and, your Honour, I put it to
the Court that the suggestion of the defendants as to what took place—as to what they call their
bargain, or the company's bargain—is monstrously absurd—ridiculously absurd—in view of all the
circumstances. They say that, for an unfixed remuneration, as to the amount of whichMr. Eitchie
said nothing beyond that it was to be "what Mr. Scott considered fair for the business," or some
such expression as that-- "such a fee as Scott considered fair for the business "—that for that con-
sideration Scott should expose himself, as they admit—as they put it—to the risk of bankruptcy.
I submit, your Honour, that there is ample evidence that Mr. Scott was not the kind of man likely
to accept the position of a mere man of straw, and that Mr. Eitchie knew that Scottwas not a man
likely to accept such a position. Mr. Bitchie, in one of his conversations, says to Mr. Scott, "You
are doingpretty well, are you not?"— [Mr. Haggitt: No.] —or, " You are doing better now, are you
not?"—some such remark as that. He knew, as Scott knew, that he was doing business. Mr.
Scott himself says that his income, though he may have been working hard for it, is something like
£500 per annum. He certainly is not a man of property; but he has this much property, and that
was disclosed to Mr. Henderson, that his furniture was given to him by his creditors in his bankruptcy
many years ago. He has his furniture, not settled or secured from execution in any way; yet,
your Honour, to put it in popular language, this is the man they can hire for £20 to become a bank-
rupt, and hire him for such a sum that they know the first fine would sweep away. They
knew the first .fine would sweep it away, because Mr. Eitchie says he said to Scott, "If
this is to be the last of it I have no objection to pay the fine, so that you will get your fee clear."
In other words, Mr. Eitchie seems to have had in his mind at that date that the fine and fee—£ls
or £20—came to about the same thing. Is it credible that Scott offered himself to be made a bank-
rupt for £10, or £15, or £20 ? Is it credible that Scott could have been induced to make such
terms as that he would become a bankrupt for £100 or £200? I submit, your Honour, that, on the
figures themselves, it is perfectly apparent that the suggestion is monstrous, and never could have
been, and never was, brought to Scott's mind, or that they so included it as one of the terms in his
hearing. This, too, must be remembered, your Honour :It is all important that from first to last
they never vouchsafed to inform Mr. Scott what kind of a lease he was going into. There is no
suggestion that they even told him the term of the lease. There is no hint that it was a lease for
more than one year, or for three years, as these leases often are. Mr, Scott swears he never did
know the term of the lease. He might have known it a month later, when he went up to the
Land Office to sign the lease; but I think he stated that he did not read the lease—it was not his
concern, and he did not read the lease sufficiently to know what the rent was. He picked up the
amount of rent from the man in the street, and he didnot seem to have remembered it at the date
when he was arrested, or even when he came here, so little did he care for the matter. Yet, your
Honour, Mr. Eitchie's version is, and Mr. Henderson's version is, that they had a free hand to
make what terms they chose as to rent; and they certainly never did inform Scott, or consulthim, as
to what limit they were to plunge him into liabilities, either as to rent or as to the term of the
lease; and they ended by giving their own agent a free hand in the matter; and they do not pre-
tend that they ever consulted Scott as to whether they should give their agent a free hand or not.
Mr. Eitchie says in his telegram, " We paid Scott for the use of his run," or makes use of some such
expression. He says he warned Scott of the responsibility he was undertaking, but he never
warned him pointedly of any definite rent, or of any rent qua any definite term ; and there is a
singular circumstance connected with this alleged warning, your Honour, and that is this: Mr.
Eitchie specifically detailed the alleged warning that he gave to Scott in his room; and he was
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asked, I think, with the view of obtaining corroboration, " Was your room next to Henderson's,
and was your door open?" I think Mr. Bitchie was asked that; at any rate, Mr. Henderson was,
and Mr. Henderson was called to corroborate the conversation which he v?as near enough to hear.
Yet, your Honour, with this singular result, that, though Mr. Eitchie says he fully warned Scott of
these liabilities that he was running into, Henderson never heard it. Henderson, though he
says he overheard the conversation, and was in a position to hear the conversation, never heard
that; and he details a similar conversation and a similar warning on a totally different occasion,
several weeks earlier, as to which Mr. Eitchie does not speak at all. Now, your Honour, a refer-
ence to the evidence will bear me out in that.

His Honour : Do you mean the detailedconversation with Mr. Eitchie ?
Mr. Chapman: No; when both of them were together in the room. They were together at

that conversation on the 6th of January, and thundered these warnings at Scott. This was Mr.
Henderson's version. Mr. Eitchie in no way bears that out. Mr. Eitchie says he gave these warn-
ings withreference to this transaction, and Mr. Henderson who was virtually present in the room,
within hearing, heard no such thing. Now, I ask your Honour to accept Scott's version of this.
He says that his conversation was withMr. Henderson in connection with this transaction, and that
any conversation with Mr. Eitchie was a mere passing conversation, certainly containing a kind of
warning, but a jocular conversation, at Mr. Eitchie's door—the two doors being close together—as he
went out. Now, Mr. Eitchie and Mr. Henderson would have the Court accept this—that this
warning was given to Mr. Scott in such terms that Scott renounced and contracted himself out of
his undoubted legal right, a right to be indemnified by his principals. I submit, your Honour, that
that is absurd on the face of it, for the reason thatI have already given, and it is totally inconsistent
with Mr. Henderson's statements. My friend Mr. Solomon tried very hard to bring him up to
the scratch in examining him, and apparently brought him up once or twice ; but the burden of Mr.
Henderson's evidence really was that the subject of indemnity was never mentioned. Yet, your
Honour, he has virtually set up a plea that Scott released him from the indemnity. The real ex-
planation now, your Honour, of these differences is this—and if my friend Mr. Solomon is herenow
he can hear the further explanation of the unconventional remark I made to your Honour at the
outset, if further explanation is wanted : It is quite possible Mr. Eitchie mayhave said to Mr. Scott,
" You are taking a big liability; there is this awkward rabbit question, and this rent question."
That is quite possible ; but does that amount to a release? Scott knew he was taking a position
which might lead to extreme unpleasantness. His first questionwas, "Is there anything 'crooked' in
it ? " He hadheard of dummying, and there is a kind of dummying supposed to be very "crooked,"
and a kind of dummying not supposed to be "crooked." There is a delicate distinction between the
two classes apparently; and there are some people who draw a line between them, though both are
designed to impose upon the Government. There are some people who draw the line between the
kind of dummying involving making a false declaration and the kind of dummying that does not.
Scott asked if there wasanything "crooked " in it, and the experienced stock and stationagent assured
him there was not; but that it was all right. So it is quite possible a warning may have been
given to Scott. Scott says there was something said in a flippant tone on the stairs; and it is pos-
sible that on a former occasion, which Scott has forgotten, something was said to the effect, '' You are
exposing yourself to a big liability, Scott," but that is a very different thing from an arrangement, a
contract, that Scott should not only stand the first brunt—the extreme unpleasantness of being ac-
cused of being a dummy,of being paragraphed in thepapers as a dummy, of being finedfor therabbit
nuisance as a dummy, and possibly being subjected to something a good deal further as a dummy—
there is a good deal of difference between that and a contract to bear the ultimate liability. And
yet that is what the defendants have undertaken to prove. I submit the burden is entirely upon
them, and that the real nature of the conversation was to point out to Scott that he was to stand
a lot of unpleasantness, and possibly a rabbit prosecution, rather than thathe should stand any risk
whatever, still less any ultimate risk; and, least of all, the risks they saywere never contemplated—
the risk of being sued for the rent, and for the enormous cost of cleaning the country ofrabbits ; and
all this for £15 or £20. Now, the question here is, I submit, has Scott knowingly and deliberately
contracted with the defendants that he shall not have the ordinary recourse the law gives him ; and
I submit the defendants will have to prove that he has so contracted. Now, your Honour, it is
possible that a party may enter into such a contract. I admit that atrustee may contract, in taking
shares on behalf of a trust estate, that he is to bear the whole burden, and " stand the racket." A
man, if he is foolish enough, may so contract himself. A servant may contract that in going into a
liability he shall take the whole burden, and not only the unpleasantness, but the white-washing;
but in order to impose such a burden upon a solvent man—a man who may have obligations to the
outside world in the nature of debts, but a man undoubtedly engaged in commerce, in commission
transactions —in order to impose such a contract on such a man, it must be clearly made out; and
these gentlemen who have chosen to leave all this matter " mum," and have chosen not to put a
word of it in writing, and not to express themselves in a definite way, for their own reasons, lest
they shouldbe found out—these gentlemen who have chosen to do this must take the burden of any
misunderstanding on the subject, and must take

Mr. Haggitt: Mr. Scott is one of the gentlemen.
Mr. Chapman; Mr. Scott is one of the gentlemen, otherwise he would not be in Court—a

gentleman procured by other gentlemen in a higher position in life; that is all I can say—more
humble than they probably, if my friend will have it so.

Mr. Haggitt: Why should that change the burden of proof ?
Mr. Chapman ; Because they were procuring Mr. Scott, in their own intevests, in connection

with a transaction—every detail of which was known to themselves—every liability respecting
which was known, or might have been known, to themselves, in which they had fears which
he need not be expected to have so long as he relied upon them. If Scott, your Honour, understood
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and took one view of his position while they took another, then, I say, his legal right remains—that
he has not contracted himself out of it; and I submit they must prove to demonstration that he
has given away his legal right in entering into this position. Now, your Honour, have they made
that clear? That is the question. Can it be said for a moment that they made it clear to Scott—that
they have demonstrated by evidence here that they made it clear to Scott that he had given up his
legal right? I submit that the action of Mr. Henderson in taking Mr. Haggitt's opinion absolutely
negatives this. His action in connection with the rabbit fine alone absolutely negatives this. Mr.
Eitchie may have persuaded himself that his references to the risks of a rabbit prosecution took a
wider scope than Scott says and admits that they took. He has persuaded himself that. He may
have grown up into that persuasion since this liability arose ; but this must be remembered, your
Honour: that Mr. Ritchie has forgotten several things of some importance in connection with this
inquiry, and he has to build up his case, so to speak, out of very flimsy material and against his
own documents. He may remember that he used some big words to Scott, cautioning him about
this and cautioning him about that, and he may bond fide think now that he did warn Scott, in the
sense of fully arranging with Scott thathe (Scott) was to bear these liabilities. It may be that Mr.
Eitchie is giving evidence on these subjects in perfect good faith; but I submit that is a very
different thing from proving it in the face of his own documents. Now, there is one matter on
which I cannot help observing in connection with this telegram which Mr. Eitchie so glibly
explains away now. Ido not doubt Mr. Eitchie's statement in general terms that he thought that
he had paid Scott something. Ido not wish to cast doubt upon that. I do not wish to suggest
that Mr. Eitchie was telling me a deliberate untruth when he sent me that telegram. It is highly
improbable that he would try to do such a thing when the truth must come out ultimately. The
thought that probably he had in his mind was that Scott was to be remunerated in some way
for the annoyance to which he subjected himself; but Mr. Eitchie says in his telegram, " Have paid
him in full for such use as we got of his run." He does not say anything of that sort in his
evidence, because your Honour will remember the singular fact in his evidence that he has actually
sold the right to the use of this run to the purchaser of his cattle and sheep, not merely for this
sixmonths, but for so long as the purchaser likes to go on paying the rent, and that he actually
claims the right so to sell it.

His Honour : Ido not think that was so. It was up to the end of the time for which the rent
was paid.

Mr. Chapman : I understand it was "so long as the rent was paid."
Mr. Haggitt: No; for the period the rent was paid for.
Mr. Chapman : I understand it is so, and so I took it down. However, I am observing upon

this telegram. Now, Ido not wish to accuse Mr. Eitchie of wilful untruthfulness. I am satisfied
he was not guilty of that; but I must say this : that the plaintiff's solicitors were unfairly treated
in the matter. Mr. Eitchie must have come to know very soon that he had made an erroneous
statement in his telegram, yet he never made the slightest attempt to clear up the misleading effect
of that telegram of the 7th December until he delivered his Statement of Defence on the 3rd
February. No explanation from him, and no explanation from his solicitors, and, more than
that,

Mr. Haggitt: His solicitors did not know.
Mr. Chapman : No ; his solicitors did not know it, and my friend Mr. Haggitt did not know it,

otherwise my friend Mr. Haggitt would not have allowed me to assume on the 23rd December,
when I went before your Honour in Chambers for an order for discovery of documents—would not
have allowed me to assume that that payment was an issue in the cause. Your Honour will re-
member thatI asked prematurely for an affidavit of documents. There was no issue in that sense that
the statement of defence was delivered, and my friend objected that I was premature in my applica-
tion for an affidavit of documents, because the parties were not at issue, and I pointed to the para-
graph setting out our telegram to Mr. Eitchie and his answer, and to our letter to my learned friend
in paragraph 20, and my learned friend's answer, as raising issues, and your Honour decided the
question upon that ground—that the correspondence set out in the statement of claim was sufficient
to show that the parties were at issue, and this was one of the issues. I only had at that time
Mr. Scott's statement in his statement of claim, reiterated time after time as your Honour may sup-
pose, when faced with this statement of Mr. Eitchie's; and yet Mr. Eitchie never corrected it; and
when my learned friend was instructed he was never instructed to clear up that question by ad-
mitting that Mr. Eitchie had made a mistake.

Mr. Haggitt: Ido not see any importance in it.
Mr. Chapman : My learned friend is not expected to see any importance in it. Mr. Eitchie

seeks to explain away his telegram as he seeks to explain away his draft letter, to which I shall
refer presently, as a matter of no importance. It appears to be of no importance to this gentleman
to have to contradict his own documents ; it appears to be of no importance to have to contradict his
owncourse of dealing ; it is all capable of being explained away by merely saying, " Well, I thought
so." Now, your Honour, as to the further matters in Mr. Eitchie's evidence : Firstly, that peculiar
entry in the ledger; Mr. Eitchie has never yet to this hour explained how it is that in his ledger
he debits Scott as a debtor with this rent, and that that entry in the ledger is undischarged to this
hour. It is true that Mr. Eitchie is now quite gladto say thatMr. Henderson, in a sense, discharged
it by reporting it along with other things in connection with this run to London as bad. My
learned friend made some observations to Sir E. Stout about his notion of book-keeping, but I sub-
mit nothing can be more obvious than that it is perfectly evident that this ledger has been left in
that imperfect state for some object. The proper course would have been to make some entry on
the other side discharging the item. iNo doubt the proper thing would have been to enter it " Ohau
Transaction."

Mr. Haggitt: There is an explanation.
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Mr. Chapman: There is an explanation, but no entry to this hour. It is said it will be cor-

rected in due course ; but the transaction is now nearly a year old, and yet an entry has never been
made. The reason is pretty obvious : some inquiry might be made, and this book might be called
for; and the same reason, good or bad, which inspired Mr. Henderson to swear Logic to secrecy no
doubt accounts for this ledger being left in this imperfect condition.

His Honour: In order to perfect it, what, according to the defendants' view of the case, would
have been necessary would have been to have credited Scott with £192, which they promised to pay
him, and to have debited " Ohau," their venture, whatever it was, with the amount.

Mr. Chapman: Then, your Honour, Mr. Eitchie seeks to explain away his memorandum on
the telegram and his memorandum on the letter. He and Mr. Henderson have throughout
managed the transaction, and have managed Scott. They found Mr. Scott easy-going—a person
who would do their bidding without question. He appears to have got uneasy at times; but he
appears to have been a good-natured easy-going sort of a man, easily managed by these gentlemen,
and they appear to have taken him in hand, and to have managed the whole business, certainly
not as his, but wholly as theirs. Now, will any reasonable man accept Mr. Eitchie's version of
that memorandum written on the notice from the Land Office. Mr. Eitchie told the Court that
Scott took all the risk; and yet, down to a date in September or October, when the officials
of the Land Office are making these demands, Mr. Scott is treating Mr. Eitchie as the person
interested, as he has uniformly treated the defendants from first to last. He takes him the blue
paper, and virtually in so many words asks Mr. Eitchie for his orders, as he had asked for his orders
on every other occasion. There is not a single scrap of writing to show that when Scott sent over
these rabbit notices, and brought over these various kinds of notices to the company, that they did
anything consistent with their present attitude—that the defendants ever did such a thing as to
send Scott a note saying, " Don't bother us with your transactions; what do we want to know of
your position?" Not a scrap consistent with that; but numerous writings absolutely inconsistent
with it, and numerous actions absolutely inconsistent with it. Now, will any man accept Mr.
Eitchie's version that he wrote this as the easiest way of getting rid of Scott. An easier way would
have been to tell him to mind his own business, and not to pester them any longer. An easier way
would have been to write a note saying, " Youknow your position; we do not want to hear more
from you; " but he sends the rabbit notices, and he brings the Land Office notices, and Mr. Eitchie
writes the answer he is to send back to the officials in Canterbury. As to the rabbit notices, they
actually keep them, and theykeep the telegram with Scott's memorandum. The rabbit notices came
from the possession of the defendants.

His Honour : Did they ?
Mr. Chapman: Yes. That is to say, this written notice comes from Scott's possession,

because Mr. Eitchie delivered it back to him with what I say are Scott's orders as to the reply to
give; but the rabbit notices came from Mr. Eitchie's possession.

His Honour : The rabbit notice of the sth October, with the big bill ?
Mr. Chapman : The later and former rabbit notices, and the big bill with them, were given

back to Scott.
Mr. Haggitt: There are two bundles of papers there : one was produced by us, and the other

by the other side.
His Honour : Yes; the rabbit notices of the 3rd June. These came, but not the rabbit notices

with the big bill.
Mr. Chapman : No. Mr. Eitchie says they were brought to him., and apparently they were

taken away again. Then, another thing that comes from their possession is this, and it is very
important: Perry and Perry's telegram about execution.

His Honour : " The Clerk of Court issues a distress warrant, as the fine is not paid " ?
Mr. Chapman : Yes ; and Scott's memorandum on it, your Honour.
His Honour : Yes ; the remark, " Well, I don't want a bailiff in my house."
Mr. Chapman : They did not send back that, and say, " What has that to do with us ? " They

kept it among their documents, and we have it now coming from their possession. Now, as to
Mr. Eitchie's evidence with reference to the documents produced from Christchurch, I submit,
your Honour, that the correspondence with Timaru and Christchurch from first to last bears out
Scott's case, and bears out Scott's evidence, and cannot be reconciled with the evidence given by the
defendants. Mr. Eitchie says that the managerat Christchurch knew the position of matters. He
says that he intended in his letter to convey to the manager at Christchurch what was really
approximately his arrangement with reference to the run. He says, " Dear Sir,—About Bun 93a,
which is for sale to-morrow at the upset of £150, an authority has gone to you to bid for
J. E. Scott, who authorises me to instruct you as follows : The run is only wanted to get time for
the sale and delivery of the cattle (about 800) and sheep (about 5,500 wethers) now on it "—it is
not worth while to say Scott's cattle and sheep, though that would be the inference any one would
draw but some one in theknow—" and if we could get from one to two months' timefor this, Scott
would not bid at all." What could be more palpable than that he was a dummy. "If we run the
risk of being jammed for the disposal of these sheep and cattle it will pay us to run up to £200 or
even £250, as we pay six months' rent only, and can then forfeit by non-payment. Possibly you
might get hold of the applicants, and put this view before them, not, of course, saying anything as
to forfeiting, but merely that you have authority to bid for a man who is interested in the stock,
and wants to sell and deliver them. lam wiring you about it, and shall give you a limit when I
get your answer." That letter bears out Mr. Eitchie's own evidence in one point: that what he
contemplated was forfeiture—that Scott should be held liable, certainly not; much less that Scott
should be arrested. Then, the other letter is still plainer—Mr. Martin's letter to him—-." I quite
understand the difficulty there was in coming to anything like a bargain about the bidding for this,
as it would be contrary to the Act, and particularly with such a dangerous man as Matheson is. I
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told him, however, that my client was bound to have the run to-day, if only to afford him ample
time to deal with the stock, but that if he was a buyer we would be willing to give him the first
offer of the whole thing—run, sheep, and cattle—as a going concern, and that in such case no premium
wouldbe asked, and therental paid to-day." I refer to that as showing this: thatthey were willing to
sell the run —apparently, to take the run in Scott's name, and sell it—if by that means they could get
rid of a competitor and find a purchaser. So little had Scott to do with the transaction that this
arrangement is made to sell his run—a transaction for which he certainly would not be entitled to a
penny of remunerationor profit. They are prepared to make an arrangement to sell his run without
consulting him on the subject, for the simple reason that really Scott had nothing to do with the
run—that it was contemplated that they should be the owners in the future, as they were then.
The letter goes on, " However, this did not appear to satisfy him, and he ran me steadily to £380.
I am not sure that it was policy onour part to indicate that we were (or, rather, Scott) bound to have
it, as, I think, when he could not get us off he felt on safe grounds to run; and, if there could only
have been any certainty of getting the stock off in fourteen days, we should have dropped it to him ;
but your instructions by telegraph to secure it were imperative, and I did not like to depart in any
way from them; and, besides, Matheson was ready to be troublesome, as he had his solicitors with
him at the sale to raise an objection to applicants bidding through agents, but it wasnot entertained."
I submit, your Honour, that Mr. Eitchie has to make headway against the whole of his correspond-
ence—correspondence which is entirely consistent with Scott's case, and entirely inconsistent with
Mr. Eitchie's. Now, as to Mr. Henderson. His suggestion that the company was not interested in
the land was so manifestly absurd that he abandoned it; and it took, I suppose, five minutes, and
he had to be plied with a dozen or two dozen questions, before he decided whether the taking of Mr.
Haggitt's opinion was in the interests of the defendants or the interests of Scott. He says that he
never showed the opinion to Scott; but he says, of course he told him what it was. Ido not re-
member whether Scott was asked on the subject, but my impression is that Scott never heard of it.
I submit, your Honour, that Mr. Henderson cannot be credited in the last piece of evidence that he
gave in re-examination—l think it was in answer to my friend Mr. Solomon—when he said that
after Scott's arrest Scott came to him and said to him voluntarily, " Whatever youmay hear outside,
lam taking the whole burden on myself," or something to that effect. Mr. Henderson has chosen to
give that piece of evidence—and I submit he has given it recklessly, and that he isnot to be credited
when he makes such a statement. How was this consistent with Mr. Scott's position—with the posi-
tion Mr. Scott has uniformly taken, and which is borne out by his conduct, and borne out by the
documents ? It is ridiculous, in the face of the fact that, as Mr. Henderson admits, on the day of
Scott's arrest I went to him and peremptorily demanded that he should indemnify Scott's bail
and get Scott out of prison. Mr. Henderson admits that I made that peremptory de-
mand, and he admits that he did not stand upon his dignit)', and say, "We have nothing to do
with this;" but he got time to consult Mr. Haggitt, and, possibly, to communicate with Mr.
Eitchie. It is ridiculous, in face of Scott's attitude at the date when Perry and Perry warned him
there would be an execution in his house. At that date he had put down his foot and shown to
his employers perfectly plainly that he would not have a bailiff in his house, implying that it was
their business to see that he did not have a bailiff in his house ; and he wrote that across Perry
and Perry's telegram, and delivered it to them, and they kept it. Mr. Henderson admits that to
me he did not repudiate his liability, but asked to see Mr. Haggitt; and he took time to see Mr.
Haggitt. It is perfectly apparent that Mr. Scott never could have succumbed in this way, and have
gone to him voluntarily and have told him that he was taking the whole burden upon himself,
because it is perfectly certain that Scott was, in the hands of his solicitors, making this demand at
the time—a demand in accordance with the attitude he hadtaken up before, and a demand followed
up a few days later by a peremptory letter to the company, duplicated to Mr. Eitchie, and tripli-
cated to Mr. Henderson, showing perfectly plainly the position Scott took up in the matter; and
the telegram— [Mr. Haggitt: What telegram ?] A telegram to Mr. Eitchie, which Mr. Henderson
knew was sent; a telegram Mr. Haggitt had probably discussed with him, because they were in the
room together when it was handed back to me. He knew Mr. Scott's attitude on that day in two
ways ; he knew Scott's attitude and feelings, and the probability that in two or three days an action
would commence, and yet he has the temerity to say that Scott went to him saying, "Whatever you
hear outside, don't believe it; I'm going to stand the racket, and take the consequences." Then, your
Honour will remember Henderson's vacillation about Mr. Haggitt's opinion—an opinion which has
never been produced. It is admitted it was taken in their own interest, but is never listed in the
affidavit of documents, and has not been produced to this hour. I daresay the opinion was that the
appeal wouldnot lie. It is immaterial which 'way it was ; but it was taken in their own interest
by the defendants from their own solicitor—who certainly never was Scott's solicitor—and was taken
without obtaining permission from Scott, on their own motion, and purely because the transaction
was theirs. And it was taken at what time ? At a time when they wanted to ascertain what delay
could be got by putting off the rabbit fine for a few weeks ; whether it was worth while to pay
£15 or £20 to carry on an appeal against the conviction for the purpose of delay, with a view to
getting off their own stock, or to enable the purchaser to whom they had guaranteed possession
to get it off. Is it consistent for a moment with the alleged attitude of Scott on the date
he speaks of, and the attitude which the defendants take now, that Henderson should have
gone to Mr. Logic, and have dictated the letter that he was to write to Messrs. Perry and Perry
about the rabbit defence—that he should have sent Logic to Mr. Inspector Eitchie, and have sworn
him to secrecy, and have made these inquiries about Scott's furniture? Is any one of these things
consistent with the statement that Mr. Henderson now makes, that the company was not really
interested in the matter—that Scott had launched himself upon this sea of liability, and had agreed
with the company that the company should take no liability in the matter? I submit, it is ridicu-
lous. The question has been interjected by my learned friend, " Why should the company employ
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Scott?" I submit that, all things considered, it was not an occasion for employing so obvious a
dummy as my friend suggests—one of their own servants or one of their own shepherds. It was
not an occasion for employing such parties. It was necessary for their purposes, whatever they
must have been. They knew the Government would not release a company, and it was necessary
for theirpurposes that some outsider should be employed, some person other than a mere servant
or shepherd—that some person of apparent substance and of known position should be employed.
For some reason best known to themselves suspicion was to be avoided, and this was the mode
that they chose. They took a person whom they knew in business as a likely instrument, as a
person whom they could influence, who was likely to be useful for their purpose—an easy-going
man; they chose him rather than one of their own shepherds, and they had some reason for it,
both when they chose Scott, and when Henderson imposed upon his clerk Logic an obligation of
secrecy in the matter. Now, your Honour, the defendants allege that Scott was not an agent, but
I submit they prove that he was a trustee, and prove it beyond a doubt. They have taken upon
themselves, then, to demonstrate that, without consideration, except this flimsy unnamed sum,
he has given up his rights. What would Scott's position have been if that had occurred which
sometimes has occurred in the history of this colony—that values had jumped up enormously, and
this run, valueless in one six months, had jumped to a big value in another ? Could Scott have
said, " You have only six months' interest in this run " ?

Mr. Haggitt: Of course.
Mr. Chapman : Myfriend says, "Of course he could." I submit, your Honour, if this run had

risen in value, and Scott had dared to assume that position, he would have found himself here with
Morrin v. Kissling quoted against him, and Driver v. Carson quoted against him— these cases
decided in this Court and the Court of Appeal—and he would have been asked this question:
"Did not Mr. Henderson suggest to you that you should go to Preston and try and make a com-
mission off him by selling the run that stood in your name to him? " and Scott would have had to
answer, "Yes, I did see a prospect of a commission;" and then he would have been asked,
" How, sir, do you reconcile the suggestion that you were willing to make a commission
with the statement that this run is yours?" That alone would have barred Scott in any such
case, and, by the same token, it answers Mr. Henderson, and disposes of him. Now, I
submit that whatever difficulty they might have had in making a case against Scott to
render up the run, supposing it had become valuable, there is no difficulty in making a case
against them—that they have treated themselves as the absolute owners. Mr. Henderson leaves
uncontradicted Scott's statement that he (Mr. Henderson) told Scott that there was a chance of
making a commission on it bj selling it to Preston. That is Scott's uncontradicted evidence.
What is a commission but a profit possibly made by Scott out of the property of the defendants ?
certainly not a profit made by Scott out of his own property. They have chosen to treat them-
selves throughout as the absolute owners. Their taking an unlimited authority to bid, and not dis-
closing to Scott the term for which they were bidding, is consistent with nothing else. Scott's
ignorance of the whereabouts of the run is consistent with nothing else than that, as he stated, he
was taking no interest in the matter. Mr. Henderson says that Scott said he had been a cadet on
a station near that run. I can only submit that Mr. Henderson may have imagined that Scott said
such a thing. But that is only another instance of Mr. Henderson's evidence being unreliable.
Their interference with the rabbit prosecution, their interference with reference to the pro-
posed appeal, their agreement with a buyer, if I have rightly understood the evidence, the
memorandum and the letter of Mr. Martin in Christchurch offering the run for sale to Mr.
Matheson, are all inconsistent with anything but that the defendants were the absolute
owners of this run standing in Scott's name. Your Honour will remember that in the cor-
respondence there was a "dangerous man"—Matheson—mentioned; and Mr. Martin writes,
" I told him, however, that my client was bound to have the run to-day, if only to afford
him ample time to deal with the stock, but that if he was a buyer we would be willing to give him
the first offer of the whole thing—run, sheep, and cattle, as a going concern,"—thus treating it as
their own, as it was. And yet Mr. Martin is the man of whom Mr. Eitchie says, "He knew the
purpose of the transaction and the nature of the transaction." I submit, your Honour, that the
proposed offer to Matheson—the offer to Matheson, the proposed sale of it, and the suggestion that
Scott might make a commission out of the sale to Preston—show demonstrably that these parties
all along treated the run as theirs. Scott was never consulted about it. And yet, in the face of
that, your Honour is asked to accept their evidence as amounting really to a release by Scott of his
rights. Now, I put it, further, as a matter of evidence, that the defendants setting up this version
of a transaction have not dared to put into writing their arrangement with Scott. They say that it
was legal; and one of my friends has hinted that it was a perfectly moral transaction taking this
run up in this way. One of my learned friends has hinted that.

Mr. Haggitt : Which?
Mr. Chapman : I forget which it was. I think it was Mr. Solomon. Why did the parties not

put it into writing? It has been their cue all through to keep it secret, for reasons best known to
themselves —swearing Logic to secrecy, relying on Scott's secrecy, keeping secret themselves, not
putting a line in writing. What would have been easier than to have got the understanding in
writing? Who is to suffer if they have, for their own purposes, so arranged matters that they under-
stood one measure of liability and Scott another? I submit, again, that if they have chosen to
leave matters in such a foggy position that they cannot now demonstrate that Scott intended to
give up his ordinary rights, that they are to blame for that. They might easily have put the
matter in writing in some way that it could have been clearly understood, and there would have been
an end of the matter. Virtually, here they rely upon a special agreement; but I submit on the
pleadings they cannot rely upon a special agreement. If it amounts to that they cannotirely upon
it, and short of that I submit it is of no avail. Scott's attitude, your Honour, has been consistent
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throughout, and I submit there is no consistency in the attitude of the defendants. They are
burdened with showing that a man worth £500 a year has contracted to become a bankrupt if
necessary for £10, or £15, or £20. A more monstrous proposition never was put before the Court.
They have, possibly, added imaginary extensions to conversations and actual facts. That may
account for a good deal of the appearance of conflict; but, your Honour, they have chosen to leave
the matter in doubt—they have failed to clear matters up. It was incumbent upon them to make
matters clear; and, if it has resulted in their taking one view and Scott taking another, I submit,
your Honour, that Scott is nevertheless entitled to his indemnity; that even if Mr. Henderson and
Mr. Eitchie had clearly in their minds their intention of quitting themselves of liability by clearly
informing Scott, and getting him to assent to the statement that he was to bear the whole ultimate
burden, and that they were to bear nothing, for this paltry sum of £20—even if they had that in
their minds—unless they demonstrated that to Scott's mind, and demonstrate to the Court now
that Scott appreciated it, I submit the ordinary law must prevail, and that Scott is entitled to
indemnity. I submit to your Honour that on the whole this much has been clearly proved : that
the transaction was theirs from first to last; that it was intended to be theirs ; that Scott's atti-
tude has been consistent throughout; that the defendant's attitude has been consistent with Scott's
position, but inconsistent with their own; and that they cannot now make the case they attempt
to set up.

Mr. Haggitt, addressing the Court for the defence, said,—Your Honour, my learned friend has
argued a good deal as to the absurdity of supposing that the alleged bargain, as Scott calls it—
the arrangement spoken to by Mr. Eitchie and Mr. Henderson as being the actual arrangement
arrived at—could have been entered into, considering Scott's position as a man making about
£500 a year, and considering that the reward he was to receive for his services was so small as it
appears to have been—£ls or £20. My learned friend characterized the settlement of such
a bargain as monstrously and ludicrously absurd. Now, to judge of a bargain—as to its
absurdity or monstrosity or otherwise—one must place oneself in the position of the parties at
the time the bargain was being made. My learned friend, whilst characterizing the bargain in the
way I have described, also said time after time, in the course of the proceedings, and he has repeated
it again to-day, that this is the very first case on record in which the Government have taken the
stand they have done in this case ; that it has been by no means an uncommon thing for runs to
be taken up in the name of persons who are not to use them, or not to use them beyond a
certain time, with the object of throwing those runs up as soon as the purpose for which they
were required was served; and that invariably, previous to this case, the Government allowed that
course to be adopted. I also am prepared to assert that the Government have cancelled leases
for the non-payment of rent, and so put an end to the transaction, time after time, and that there
is no case on record where the Government have forced a lessee through the Bankruptcy Court to
get rid of a lease.

Mr. Chapman: We do not say there is.
Mr. Haggitt .' I say there is no case onrecord where the Government have forced a man to bank-

ruptcy to get rid of a liability to them under a lease; and before this case, there never was a case in
which the course was adopted that has been followed in this case—of arresting a man under the Crown
Suits Act and putting him into gaol at the very initiation of the proceedings, and not suing in the
ordinary way. If these matters are considered, your Honour—and I submit the Court has to take
them into account—if these matters are considered, there is nothing so absurd or ludicrous in the
arrangement made here. It was put to Scott as plainly as possible that if the company took up
therun in their own name, withthe known hostility of the Government of the dayto companies, the
company could-expect no mercy at their hands; but that if an individual took up the run in his
own name, then that he would be treated probably as individuals had been treated before, and that
the very worst that could happen to him would be that hewould have to go through theBankruptcy
Court, neither Mr. Eitchie, nor Mr. Henderson, nor Mr. Scott, apparently, being aware that going
through the Bankruptcy Court would not release him from rent due to the Crown. Mr. Scott then
contemplated that he would be treated as Crown tenants had previously been treated—that is to
say, that if he could not pay the rent the lease would be forfeited, and there would be an end
of the matter. The remuneration he was to receive, or to be entitled to receive, is not so ridi-
culously small when the matter is viewed in that light, nor is the fact of Mr. Scott being prepared
to take upon himself the risk a matter to be at all wondered at, since, at the time, the only conse-
quence anticipated was the trifling matter of answering a few applications for rent; and, when he
communicated the fact that hewas not in a position to pay, of the lease being cancelled. That that
was the position of matters in this case your Honour has the evidence of two persons.

His Honour : You have also to make out that Mr. Scott undertook this : that if during the six
months the company were to have the use of the run fines were inflicted for not getting rid of the
rabbits, Scott was to bear them ; and the probability was, of course, that, as the rabbits were there,
fines would be inflicted, and that he was to bear this out of the £20 or £30 he was to get.

Mr. Chapman: More than that, there was the cost of clearing the rabbits, which in this case
comes to £400.

His Honour : That, of course, is a different matter, because, as I understand the evidence, the
chances were not that the Inspector would step in and clean the run. You contend that Scott, out
of this £20 or £30, was to run the risk during the six months the company was in possession of
having to pay all these fines.

Mr. Haggitt: No; I say it was never contemplated that during the first six months there
would be any fines. It is a most unusual thing to be so prompt. Proceedings were taken within
three months of Scott taking up the run. This was a most extraordinary thing. This lease was
granted of country which was apparently full of rabbits, and within three months of the
lease being granted notices were given to destroy the rabbits, and those notices were immediately
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followed up by a summons, so rapidly that the whole proceedings were completed within three
months, and the fine inflicted for not having kept down the rabbits. That is an unprecedented
thing, I submit, with regard to a run taken up for the first time, and smothered with rabbits as
this was. The parties were fairly entitled to take into consideration that at least six months
would elapse before proceedings were taken against a new man going into new country; and
I might say (not that it appears on the evidence) that if there had not been a suspicion that
Mr. Scott was not a bond fide purchaser, but was acting for the company, no such proceedings
would have been taken.

Mr. Chapman: That was not what they contemplated, because this rabbit terror was a thing
they talked about.

Mr. Haggitt: Not for this six months, but during the ten years.
His Honour: They certainly contemplated that, at the end of six months, Scott would get rid

of the run; so they were pretty sure about that.
Mr. Haggitt: They were sure they would not, but they were pretty sure Scott would.
His Honour : But they thought, notwithstanding, that, apparently, there was a risk Scott would

have to bear of the rabbits.
Mr. Haggitt: It was not a thing to be dreaded at all—not a thing which any previous know-

ledge of the ways of the Babbit Department would have given them any cause to suspect at all.
But, however, that was the position of matters. Both parties thought the risk a very great deal
less than it turned out to be; and that must be taken into consideration, I submit, in considering
the arrangement on both sides. If Mr. Scott had known that he was liable to be popped into gaol
without a moment's warning, no doubt he would never have gone into it; if the company had
known that that was likely to be the case, no doubt they would never have asked him. Circum-
stances have developed in connection with the transaction which neither party contemplated at the
time; and, therefore, I submit that to talk of the bargain made as being an absurd one, or a
monstrous one, in the light of the circumstances which are now known, is a very different thing
from considering the matter in the light in which the parties contemplated Scott's undertaking at
the time he undertook it. Besides, your Honour, the company were not dealing with Mr. Scott
as a man who, as my friend says, was making £500 a year—they were dealing with a man
whom they had every reason to believe, out of his own mouth, was the man of straw my friend
mentioned. According to Mr. Scott's statement to Mr. Henderson—according to his statement to
Mr. Eitchie—Mr. Scott had nothing but his office-table and a couple of chairs—nothing that could
be taken from him, if the worst came to the worst, except his office-table and a couple of chairs.
Now, under these circumstances, there was nothing for Scott to lose; and, if bankruptcy was
mentioned, which my learned friend seems to say never was, but which Sir B. Stout admitted
was mentioned to Mr. Scott

Mr. Chapman : I did not say it never was mentioned; Scott says it was mentioned at a subse-
quent date.

Mr. Haggitt: Sir Eobert Stout said that when the necessity came for paying out the money
Scott was to sail gracefully through the Bankruptcy Court; so that, apparently, Scott contemplated
that course of proceeding from the commencement; but I submit that, on the statement of Scott
himself to Mr. Henderson and to Mr. Eitchie, they had a right to consider that he was a man
with nothing to lose, and thereforea man prepared to take such a risk as they were asking him to
take. Mr. Scott, apparently, made no objection to be treated as a man of straw at the time. All
that he was afraid of, apparently, was that the transaction was one that might involve him in some
liability for making a false declaration, or something of that kind; he wanted to be satisfied that
therewas nothifig " crooked " about it—nothing he could be made criminally responsible forfrom the
fact of applying for the run in the way he was asked to do. Now, my learned friend has said that
one of his learned friends—he is now quite justified in saying both of them—had said that there was
nothing morally wrong or legally wrong in this transaction. I submit there was not. The land
was open to any person who chose to apply for it, and if two persons applied for the same run, then
it was to be putup to auction as between the two persons who so applied. Anybody was at liberty
to apply. There was no declaration required as to the purpose for which the run was to be used;
no restrictions, certainly, that theperson who made the application should be in aposition to pay the
rent he was bidding; nothing of that kind, and it was open to anybody who had previously put in
an application for the land to bid for it at the auction. If, therefore, the parties were within the
Land Act, I submit there was nothing immoral or illegal or wrong in the transaction. I am
not bound to defend the thing on moral grounds at all, but, as my learned friend has challenged me
to do so, I venture to assert that there is nothing immoral in anybody purchasing a run simply
because they do not want it if the land-laws make no provisions against persons buying runs which
they do not want; and all that can be said about the transaction is this : that Scott became the
purchaser of a run which he did not want. My learned friend says that the defendants set up that
Scott released them from the indemnity which otherwise he was entitled to. I say that the
defendants set up nothing of the kind. That is not the defence set up at all. The defence set up
is this : that Scott was not an agent at all; that Scott was a principal in the transaction ; that
Scott was the purchaser of the run. He may have been persuaded into purchasing; he may have
been deludedinto purchasing i-t. However that may be, it does not matter; the fact remains, not that
he was an agent in acquiring therun, but that he was the actual purchaser of the run in his own
name for his own purposes, and not for the purposes of the company. lam speaking of this now—■
I shall have to refer to the letter presently—l am speaking of this now in meeting my learned
friend's assertion that this bargain was monstrously and ridiculously absurd. I ask your Honour
now to look at the reverse view—to take my learned friend's contention, founded upon Scott's asser-
tions with regard to the matter, and see what a monstrous position, and what an absurdly ludicrous
position, the company were putting themselves in. Here was Mr. Eitchie, for years acquainted with
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this run, acquainted with the fact that it was utterly valueless, acquainted with the fact that the
addition of 17,400 acres of absolutely valueless country made it worse than ever it had been before—■
yet Mr. Eitchie, who had determined to have nothing to do with this run on behalf of the company,
gets Mr. Scott to act as dummy for the purchase of this run, and agrees to indemnify him from the
consequences of any purchase that he might make. That is the reverse of the position my learned
friend puts to you. I submit that it is absurd and ludicrous in the extreme to imagine that Mr,
Eitchie or Mr. Henderson ever made a bargain with Mr. Scott to indemnify him against the
consequences of the purchase, thereby putting themselves absolutely in the position of purchasers.
Is it probable that Mr. Scott asked that he should be indemnified, or that there was any under-
standing at all between him and the company that he would require to be indemnified ? If
Mr. Scott had asked for an indemnity there were thirty other people who could have been got
quite easily who would have done what was required without indemnity. The run was open
to application by anybody. What easier than that one of the shepherds employed on the run, or
on some other run, should put in an application; he was as good as anybody else, and he would not
have asked for an indemnity ; he would have been glad to do it for £10, £15, or £20, whatever the
sum offered, to do exactly the same thing that Mr. Scott did; and what could have been said then ?
I submit that the only story that is credible at all withregard to the matter is, that it was because
Mr. Scott had nothing to lose, and was willing to take the risk upon himself, that Mr. Scott was
asked to do, or allowed to do, what he did. What possible gain could it be to the company ?
What possible advantage, I should have said, could it be to the company to employ Mr. Scott to
purchase this run for them if theywere to be responsible to indemnify Mr. Scott against all the con-
sequences? I say, if thebargain is considered in the light of the probabilities, that the probabilities
are all in favour of the story told by Mr. Eitchie and Mr. Henderson, and diametrically opposed
to the story told by Mr. Scott. Why, the very first mention of holding him harmless against
the consequences of what he was asked to do would at once have induced Mr. Eitchie or
Mr. Henderson to have said to him, "If that is what you want, you are not the man for us; we
might as well take it up in our own name as take it up in yours, and be responsible to indemnify
you against the consequences" of taking it up. If we are to indemnify you we may as well take
it up ourselves. If you are prepared to take the risk yourself, to let us have the country for
the short time we want it, on our paying you the rent for six months, and giving you £20
or £30 for yourself, then you take it up; otherwise don't." That, I submit, is the natural
view to take of the position, and not to suppose that the company were driven to employ
Mr. Scott to take up the position he did take up by a promise to indemnify him against the
consequences of his so doing. Now, my learned friend asks, Has Scott so contracted with the
defendants as to deprive himself of the indemnity he was entitled to? I do not admit that
Scott was ever in a position to ask for an indemnity, and the story, as told by Hendersonand Eitchie,
is that Scott never was in a position to ask for an indemnity. Scott was the purchaser of the run-
not the bona fide purchaser perhaps, but he was the actual purchaser of the run, with a full know-
ledge of the position of matters, and prepared to take risks upon himself which the company would
not take, relying upon the fact of his being a man of small means as protection against the law being
enforced against him with the same rigour as against the company, and believing that nothing worse
could happen to him than his being compelled to go through the Bankruptcy Court, which he had
done before, and might do again. What I submit is that it is not a question at all of Scott having
contracted with the defendants so as to deprive himself of the indemnity he was entitled to ; it is, a
question of what the actual position of parties was—the question as to whether Scott is to be be-
lieved in his statement of what took place, or whether Mr. Eitchie and Mr. Henderson are to be
believed. When it comes to dealing with a matter of that kind, I submit that the Court must take
Mr. Eitchie and Mr. Henderson's account of the matter as against Mr. Scott's. Mr. Eitchie and
Mr. Henderson's account is clear and consistent in itself. It is supportedby documentary evidence,
so far as the documentary evidence goes, and it is only contradicted by the plaintiff, who admits
he has no memory whatever, and can give no connected account of any conversation he had with
anybody in connection with the matter; and even denies that he had any interview at all with Mr.
Eitchie previous to the purchase, when that interview is distinctly sworn to both by Mr. Eitchie
and by Mr. Henderson, and details of the conversation are given. It is possible that a man may
forget what took place at an interview, but hardly probable that he could forget altogether the
fact of such an interview having taken place, the more especially when the details of what took
place at that interview are given in his presence, and when the circumstances as to howthe interview
was brought about are brought under his notice. I should have thought that Mr. Scott, afterhearing the
evidence of Mr. Henderson and Mr. Eitchie on the subject, would have said, or at all events have told
his counsel to say, that he was satisfied now he was mistaken in saying the interview didnot take place,
although he had forgotten about it at the time he gave his evidence. Now, my learned friend
says the burden is on the defendants to prove that Scott so contracted as to deprive himself
of indemnity. I say no ; I say that is not so—that the burden lies on the plaintiff to prove
his case, and, in the face of the evidence, that the defendants were the agents of Scott, and
not Scott the agent of the defendants. The burden of proof is undoubtedly with Scott; and
I take the very instance my learned friend put as showing that his contention was the
correct one to show that it is not. My learned friend put it that if this run had gone
up in value the company could have compelled Scott to give it up. Now, I say that the fact
is not so at all. I say that the company could have compelled Scott to give it up if the fact
had been that Scott was merely their agent, and had bid in his own name; but they would have
had a very difficult task, no doubt, to convince the Court that under all the circumstances proved
here they and not Scott were entitled to have the run. Of course, their own conduct would
have been against them very much; the fact of the run having been bid for in Scott's name would
have been very much against them, and the only point they would have in their favour would be
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that they had paid the purchase-money; and the fact that they had debited the purchase-money to
Scott's account would again tell very heavily against them. No doubt the real fact of the
matter could have been proved by verbal evidence, and in such a case verbal evidence is sufficient,
in spite of the Statute of Frauds; but it would have taken very strong evidence to have satisfied
the Court under the circumstances before it would have held Scott a trustee for the company,
and the onus of proof in that case would undoubtedly have been upon the present defendants, and
they would have had to satisfy the Court in the clearest possible way that Scott was a trustee for
them. Now, there are authorities on that subject to be found in "Lewin on Trusts," page 167;
" Godefroi on Trusts," 174; Smith's "Principles of Equity," page 67 and the following pages.
In every case it is laid down that parol evidence, where admitted under such circumstances,
must prove the facts very clearly. The statement is repeated in all the books to which I have re-
ferred—that parole evidence, although admissible, requires to prove the facts very clearly; and that is
my answer to the case which my learned friend puts of the run having gone up in value, and the com-
pany trying to compell Scott to give it up. But I submit that if that is therule in a case of that
kind, yet where the converse is the case, as thisis now, the same rule must still apply. If theparties
came before the Court to set up an equity, as Mr. Scott here comes before the Court to set up an
equity, as opposed to the legal status in himself, that the parol evidence which he gives in
support of his case must be exceedingly satisfactory, and must make' his case perfectly clear.
This proves that my learned friend's contention is not the correct one—that the onus of proof is
upon us—but that the onus of proof is, in point of fact, upon Mr. Scott. Mr. Scott is setting up as
against the lease in his own name that he is trustee of that lease for the company, and he is trying
to satisfy the Court of that fact by parol evidence. I submit that the case is exactly the same in
point of principle as if the company were setting up as against the lease that Scott was trustee for
them ; and that being so, the rule which I havereferred to, and which is stated in "Lewin on Trusts,"
and in these other books, is to be followed, and then it lies upon Mr. Scott to satisfy the Court that
he is a trustee for the company, and it is not for the defendants to disprove the fact. Now, your
Honour, my learned friend took up a good deal of time this morning in trying to satisfy the Court
that Mr. Scott was entitled to the ordinary rights of a trustee, and that the trustee was entitled to
indemnity from a cestui que trust. We do not dispute that for a moment if the relation of trustee
and cestui qiie trust is established. I take the law to be perfectly clear. If I say to a person go
and buy me a piece of land, without saying anything else, and he does so, I am bound to indemnify
him against the consequences of acts done by him, and to repay him all moneys in connection with
the purchase made. We admit there can be no doubt about that. My learned friend might have
saved himself the trouble of arguing the point. My learned friend Mr. Solomon admitted as much
in his opening remarks, and there can be no doubt it is the law; but I submit that if I induce a
person by promise of reward, or out of friendship for me, or on any other account, to take up for
himself something which I am afraid to touch myself, and to give me a benefit out of what is his
purchase, then that there is no implied contract to indemnify him on my part, and that the risk is
all his own ; and I say that that is this case. Of course, the man who puts himself in such a posi-
tion may be a fool, but the Court has nothing to do with that. I submit, your Honour, that the
whole question here is a question of credibility between the plaintiff on the one side and Eitchie and
Henderson on the other. My learned friends seem to catch at little points in order to turn the
scale of evidence in their favour, such as Mr. Eitchie's telegram, in which he says that the money
had been paid to Scott when it had not; and the fact of Mr. Henderson having taken a legal
opinion whether an appeal against the fine was likely to succeed or not : but these little points, I
submit, are not-of the slightest importance ; they throw no light at all upon the case, and cannot
help the position. The telegram—the matter of the telegram was easily explainable, and was
satisfactorily explained. At the time Mr. Eitchie received the telegram to which his was an
answer he was away miles back from Timaru—in the back country ; he had no opportunity of
making inquiries or referring to his books, or anything else. He thought that the amount Mr. Scott
was entitled to be paid had been paid, and he said so ; whereas the fact turned out to be that it had
not been paid, because it had not been asked for. There was the explanation of that circumstance
that was to throw such an immense amount of light on Mr. Eitchie's credibility. My learned
friend Sir Eobert Stout said so, but my learned friend Mr. Chapman did not; he had the justice to
say that he did not accuse Mr. Eitchie of saying anything but what he believed to be true.

Mr. Chapman : Mr. Eitchie's explanations came after Sir E. Stout addressed the Court, your
Honour.

Mr. Haggitt: But because it was pleaded; because it had been admitted on the pleading that
the answer to the telegram was untrue, it was suggested that that gave so much greater force to
his having made a deliberate misstatement. My learned friend was particularly eloquent upon the
subject of his not having been informed, up to the very last moment, that it was not correct.
Well, my learned friend knows perfectly well what the explanation was; he knew that Mr. Eitchie
was not in town, and that he did not return to town until two days before the statement of defence
was filed.

Mr. Chapman : I knew that, on the contrary, Mr. Eitchie had been in town.
Mr. Haggitt: My learned friend referred to myself, and said that I never informed him. The

first intimation I had of it was on the very day on which the plea was delivered to him; so that my
personal explanation, I trust, is satisfactory.

Mr. Chapman: Since my friend is going outside the evidence, I say that Mr. Eitchie was in
town at an earlier date, for I saw him.

Mr. Haggitt: If he was here he was only down for a day or two, and I did not know of it. At
all events, he did not attend to this case while in town, or give any instructions about it. But
this is making a fuss, I submit, about matters which are perfectly immaterial, and really can
have nothing to do with influencing the decision of the Court. Then, a;;ain, there is the other
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question of the taking of this opinion. What really can that have to do with it ? How can
my learned friend ask the Court to draw the deductions from that that the company were abso-
lutely interested in this ran, and that Scott was not, simply because Mr. Henderson, after having
assisted in getting Scott into the mess thathe was in, took some little interest in the matter, and
tried to help him as far as he could ? Is it an extraordinary thing that Mr. Henderson, having,
innocently no doubt, brought Mr. Scott into the position he was, should help him to write letters
and telegrams when Scott asked him to do so, in connection with the difficulty in which Mr.
Scott found himself. I submit that it was the most natural thing in the world that both
Mr. Bitchie and Mr. Henderson should give all the assistance they possibly could to Mr. Scott,
in order to relieve him as far as possible of the difficulty into which undoubtedly they had con-
tributed to bring him. It is not worth while, I submit, to comment any further upon what
my learned friend said upon that head. He has taken up a good deal of time, no doubt, and
very ably argued from his own point of view the grounds upon which witnesses are to receive
credit at the hands of a Court of justice and to be refused it; but I am willing to take it
that your Honour knows far more on that subject than I do ; and I shall leave your Honour to
draw the proper conclusion from the evidence which is before you. Then, I submit that the only
possible ground for not crediting Mr. Eitchie and Mr. Henderson is that Mr. Scott does not agree
with them. That is the only possible ground. But, as Mr. Scott has shown that his memory is an
absolute blank on the subject, the fact of his not agreeing with them is no ground at all; and there-
fore there is nothing to oppose to their credibility. This is not a case in which much can be said
likely to prove of much assistance to the Court: the whole matter turns on the credibility of the
testimony that your Honour has in writing before you; and if your Honour has any difficulty in
arriving at the conclusion as to which side to believe, then I feel that I can say nothing to assist
you. Well, your Honour, all that I could say, in 'a short space, is what I have just said: The
only possible ground for not believing Mr. Eitchie and Mr. Henderson is that Mr. Scott does not
agree with them, and that Scott has no memory at all; and therefore the fact of his not agreeing
with them amounts to nothing, and their testimony, therefore, remains unopposed. Then, I submit
that if your Honourcredits thetestimony given by Mr. Eitchie and Mr. Henderson, theplaintiffis not
entitled to relief at all. But if the Court is of opinion that the plaintiff is entitled to relief against
some one, against whom is he to have it ? Is it to be against the defendant Eitchie ? The plaintiff
says he never spoke to him about the matter at all! Is it to be against the defendant Henderson,
who, the plaintiff says, only spoke to him as manager of the company, and not in his private or
individual capacity, and who clearly had no interest in the matter personally; or is it to be against
the company ? I submit there is nothing at all in the evidence, in any view of it, as against Mr.
Eitchie or Mr. Henderson to entitle the plaintiff to any relief against them, and that they are
entitled to be discharged from the suit at once. Then, if so, only the company remains; and if
relief is to be granted against the company, what is the relief, if any, that theplaintiff could claim
against the company ? I submit that it certainly will not be therelief which the plaintiff asks in
the prayer to his claim. There are only two paragraphs in the statement of claim which have the
slightest direct bearing on the matters to be decided in the suit. These are the allegations in the
third paragraph of the statement of claim, that " the defendants requested the plaintiff to act as
their agent in applying in his own name for pastoral Eun 93a and subsequently in bidding, in his
own name, for the said ran ; " and the allegations " that the defendants, when they requested the
plaintiff to take the said run for them, promised to undertake the whole responsibility for the said
run, and to indemnify him from all liability in respect thereof, provided he from time to .time sub-
mitted all correspondence to them, and received and acted on directions from them as to his actions
respecting the same ; all of which he has done." I submit that sets up not an implied promise, but
an express promise, and that was undoubtedly what the plaintiff expected to be able to prove in
this case. Now they have been obliged—l was going to say to abandon it, but to almost abandon
it, and to set up an implied right to indemnity from the fact which they assume of the plaintiff
having acted as agent for the defendants. The case we came here to meet was a case of express
promise made at the time of the arrangement for the company "to undertake the wholeresponsi-
bility of the said run," or for the defendants, or one of them, to undertake it, " in consideration of
the plaintiff submitting all the correspondence to them, and acting upon directions from them."
That was clearly what we were entitled to expect them to prove. What evidence is there of that?
Mr. Scott says that Mr. Henderson on one occasion said that " he," or " we," or some one, "would
see him through it." He cannot tell us what the promise was. He first swore that Mr. Henderson
said that he (Mr. Henderson) would see him through it. Then he said, in cross-examination, that
he supposed Mr. Henderson was acting for the company, and was speaking for the company, and
not for himself, and he could not say whether he said " we," or who it was that was to indemnify
him. And that is the evidence with regard to the allegations here made that the defendants
promised to undertake the whole responsibility. Now, it is not an unimportant matter this,
because I shall show your Honour presently by cases how an indemnity of this kind is to be con-
strued by a Court of equity, as this is supposed to be for the purposes of this suit, and that the
relief given by a Court of equity is simply commensurate with the terms of indemnity promised.
The Court, in this case, if they take Mr. Scott's statement of the matter, will have to put an inter-
pretation on the words "he"or "we " " will see you through." There is no explanation given in
the evidence of what Scott understood the words to mean; there is simply the bare
fact that Mr. Henderson said, "Oh, you need not trouble, we will see you through,'
or something to that effect. And your Honour, on the interpretation you may put on these
words, will have to decide what decree the plaintiff is entitled to, if it is established to your
satisfaction that he was the agent of the defendants, and entitled to be indemnified. Your
Honour will find a case going to this extent: that where the contract to indemnify was against
money that one party might pay on account of another, it was held that the contract was not broken
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till payment was actually made, and therefore the plaintiff was not entitled to be indemnified till
he had actually paid the money ; whilst in another case, where the contract was to indemnify
against all claims, it was taken that the breach of contract arose as soon as a claim was made
against which the person had a right to be indemnified. I shall refer to those cases presently, and
now only mention them to show that I am not taking merely hypercritical objections but matters
that are substantial, if the Court has to consider whether the plaintiff is entitledto a decree, and what
decree. Well, then, Ido not know whether I did mention it or not, but this promise, whatever it
was, that the plaintiff said Henderson made to him is distinctly denied by Mr. Henderson, and is
entirely opposed to the evidence of Mr. Eitchie and Mr. Henderson as to what the actual arrange-
ment was. Then, the plaintiff falls back on the implied undertaking to indemnify arising from
the employment of the plaintiff as agent. As regards that, I submit that the undertaking to
be implied from the employment of a person as agent is merely what we have admitted already as
arising from the employment. I put it this way: If I say to a person, "Go and buy me a piece
of land," a flock of sheep, or anything else, and he does so, I am bound to indemnify him against
all acts done by him in pursuance of the authority conferred upon him, and to repay him all the
moneys which he may have paid on my account. That is the contract arising from the employment
of a person—namely, an undertaking to indemnify him against the consequences of all acts done
in pursuance of the authority conferred upon him, and to repay him all the moneys which he may
have paid on account. If Mr. Scott's account of the matter is taken, then there can be no
implied, because there is an express, contract, which would certainly do away with an implied one.
The plaintiff would not be in a position to say that the company, or anybody else, agreed to indemnify
him against So-and-so and So-and-so, and to rely upon an implied authority as well. The im-
plied authority can only arise if there is no express agreement. An implied authority can
only arise, then, if the Court takes the evidence of Mr. Eitchie and Mr. Henderson and rejects
the evidence of Mr. Scott; and in that case there can be no indemnity, because the circumstances
as detailed by Eitchie and Henderson entirely dispose of the question of there being any indemnity
at all, for they dispose of agency. Ido not know whetherI have made myself clear. What I mean
to say is that it can only be on Mr. Scott's testimony that there is any express indemnity, because it
is denied by Mr. Eitchie and Mr. Henderson. If Mr. Scott is to be considered as expressly indem-
nified, then he is only to be indemnified as against what he says his contract of indemnity was. If
Mr. Scott's evidence is set aside, and the evidence of Mr. Eitchie and Mr. Henderson is taken, then
the circumstances which they relate as being the circumstances under which Scott purchased are such
as to disprove altogether, the fact of there being agency at all, and to do away with any question of
implied indemnity; but, even if indemnity is to be implied from the facts, then, I submit, that the
indemnity to be implied is nothing approaching what the plaintiff claims in the prayer of his state-
ment of claim. He claims, " That they be ordered to pay him the amount of the expenses in con-
nection with the said arrest; his obtaining bail, and his release, and the legal and other expenses
of the persons whom he procured to become bail; that an account be taken of all the other
expenses, and that the defendants be ordered to pay the same; that the defendants be decreed
to relieve him of the said license, and indemnify him against all future liabilities in respect
thereof, and that they be ordered to find sufficient security to effect such indemnity." Now, as
regards that, I submit that there is no authority whatever for the Court granting the relief
prayed for in the statement of claim. It is shown that the defendant deliberately took
this lease in his own name. He is bound to continue it in his own name, and cannot ask
to be relieved of it, or be indemnified against future liabilities in respect of it, or to be
secured against such liabilities, unless the agreement was that that should be done; and
there is no allegation in the statement of claim that it should be done, or any evidence of
such an agreement. There is a case of Lloyd against Dimack (Law Eeports, 7 Chancery
Division, page 398) which throws some light upon the subject. The marginal note is this :
" Where two of five defendants jointly and severally liable to the plaintiff had become bank-
rupt : Held, That action might proceed against the other three defendants without bringing
the trustees in bankruptcy of the two bankrupt defendants before the Court, or giving them notice
of the proceedings. In a suit by the assignors of a lease claiming for his assignee indemnity in
respect of breaches of covenants in that lease, the Court will direct merely payment on account of
breaches of covenant already committed, and will not make a general declaration of the assignor's
right to indemnity, giving liberty to apply from time to time in case of future breach." Ean-
claugh v. Hayes was disapproved of, and the rule laid down as stated. In the judgment is the
following : " The next question is whether I can give judgment in the form asked for by the plain-
tiff's counsel, declaring that the defendants are bound to indemnify according to the terms of the
deed, and giving liberty to apply from time to time as breaches of the indemnity may occur. Now,
in the first place, it will be observed that such a judgment would be highly inconvenient, because
some of the leases are for long terms of years, and I should be giving a judgment which would
require from time to time the interference of the Court over the whole residue of the term of ninety-
nine years, beginning in 1860. I think such a form of judgment would be highly inconvenient.
In the next place, I am not aware that, with the single exception of the case of Banclaughy. Hayes,
any authority can be produced for a judgment of that description. That is a case which, I believe,
has never been actually followed. It has been cited over and over again, but the industry and
learning of the counsel for the plaintiff have not enabled them to produce a single case in which a
decree has been made declaring the right to indemnity, and giving liberty to apply from time to
time. Therefore, upon the ground of the great inconvenience of such a judgment, and looking at
the fact that no such decree can be produced from the time of Eanclaugh v. Hayes down to the
present time, and looking at the not very clear report of that case and the difficulty of ascertaining
the exact circumstances, and especially what was the duration of the liability in respect of which
that indemnity was declared, 1 feel myself bound to say that I cannot make such a declaration or
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give such a general liberty to apply. All Idois to direct accounts, and that the defendants do pay
the amounts found to be due on those accounts within fourteen days after the Chief Clerk's
certificate." Now, your Honour, of course I need not say that, though I have referred to the kind
of decree it ought to be, yet that I insist very strongly that the plaintiff is not entitled to a decree
against any of the defendants. If he is entitled to a decree against one of them it can only be
against the company, because his own evidence on the subject does not entitle him to a decree
against either Mr. Eitchie or Mr. Henderson; and if the story of Mr. Henderson or Mr. Eitchio as
to what took place is believed, then no question of agency arises at all, for the circumstances show
that Mr. Scott was not the agent of the defendants, or any or either of them, but that he was the
purchaser on his own account of this run, induced to make the purchase by a desire to oblige the
defendants and by the promise of a reward for himself, and no doubt still further induced to it by
the idea that the risk he was running was very slight and such as would not hurt him; with no
idea on his part or on the part of anybody else that such extraordinary means would be resorted to
as were resorted to, and that he would be the first to be pitched upon to be dealt with under the
new regime, so to speak. I submit, therefore, thaton the whole evidence the plaintiff is not entitled
to any indemnity, and that if he is he can, on his own showing, only be entitled to indemnity against
the company, and that the indemnity against the company cannot be by any means so extensive
as the prayer of the statement of claim recites.

Mr. Chapman, in addressing the Court in reply, said,—I have a few words to address to the
Court, and I will deal first with the question with regard to the form of the decree. The first thing
we ask for is a sufficient decree to cover all these sums of money in respect of which we have been
made liable. It is not seriously argued by my learned friend that we have come too early for
this. All that my learned friend argues is that we have come too early for the ulterior relief
respecting liabilities which have not arisen.

Mr. Haggitt: If you only wanted that you could have sued at law.
Mr. Chapman : Thatis possible; but what we could not have sued at law for isthat, undoubtedly,

the September rent being outstanding, we are day by day incurring a penalty.
His Honour : After judgment ?
Mr. Haggitt: I can contend, and I think successfully, that the Government cannot recover any

more rent at all.
Mr. Chapman : They have not proceeded to forfeiture. .
Mr. Haggitt: There are two modes of proceeding pointed out in the Land Act for the recovery

of rent —one is, I think, in clause 187, and the other in clause 188.
His Honour : Of which Land Act ?
Mr. Haggitt: Of the Act of 1885; that is the Act now in force. There are two remedies given

in that land-law. Under section 187 the rent may be recovered by distress or by an action in the
name of the Commissioner of Crown Lands; and all the remedies are given which an ordinary land-
lord has, and there is nothing said about penalties in that section. Then, the 188th section deals
with the matter in another aspect, which can be adopted if the Government choose. The 187th
section says, " The rent may be recovered in like manner as any rent is or shall be recoverable by
law, and, in case the sum shall be levied by distress, an order of the Commissioner of Crown Lands
shall be a sufficient warrant and authority to distrain, any law or enactment to the contrary not-
withstanding." There is complete provision therefor therecovery of rent in any manner in which
rent is recoverable by law. Then, the 188th section goes on to provide that, "If the occupier of any
run shall not pay the rent within fourteen days after it shall be due he shall be liable to a penalty
of not more than one pound per day for every day that such rent shall be in arrear after the day
when it became'due, to be added to theamount of the rent due." Now, the penalty in this case
was assumed at £1 a day, and judgment has been confessed and entered up for the full penalty
against Scott, but your Honour will see that the penalty is not fixed. The penalty is not to
exceed £1 for every day; so that the penalty has to be adjudicated upon.

His Honour : Of course.
Mr. Haggitt: The Land Boards here and in Southland have apparently assumed that the

penalty is a fixed sum.
His Honour : Of course, the penalty is not a fixed sum—£1 is the maximum. Is there nothing

in the Act which says who is to fix it ?
Mr. Haggitt: No; but under " The Penalties Eecovery and Eemission Act, 1888," it is re-

coverable before Justices of the Peace.
His Honour: The Justices have the option of saying whether it shall be Id. a day or £1 a day.
Mr. Haggitt: That is so ; until the penalty has been fixed no amount can be claimed. The

187th section continues: "Provided always that in case of the death of the lessee before the rent
becomes due the time of payment may be extended by the Board to three months." And now
comes the point: "If such rent and penalty be not paid within one month after such rent beaorne
due, the said Board shall cause to be inserted in the Gazette a notice to the occupier of such run
that the same is liable to forfeiture ; and if such rent, together with the full amount of the penalty,
be not paid within three months after the date of such insertion the Commissioner of Crown Lands
shall forthwith declare such run forfeited ; and after any such declaration the interest of such
occupier of such run shall cease and determine." My contention is this: The Board has the
option of proceeding under the 187th or the 188th sections; but if they proceed under the 188th
section, and demand and recover the penalty, then they are bound to go on under that section.

His Honour : There is a direction to forfeit ?
Mr. Haggitt: Yes. If they sue for a penalty they must follow it up.
His Honour: "Yes; I see. If they do anything showing an election they cannot afterwards

withdraw.
Mr. Haggitt: That is the case.
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His Honour: You contend that demanding a penalty shows an election to forfeit ?
Mr. Hagcjitt: Yes, and certainly that suing for it does!
His Honour : Well, does it ? Supposing they sue for a penalty, and the penalty is recovered

and paid, then there is no forfeiture.
Mr. Haggitt: That is so ! But theAct provides :" If such rent and penalty be not paid within

one month after such rent become due "—and more than a month has elapsed—"the said Board
shall," &c. So that they have the option either to follow section 187 or section 188; and my
contention is that if they follow section 188 they are bound to forfeit if the rent and penalties are
not paid within three months.

His Honour : Yes ; I see the point.
Mr. Chapman: Well, I was saying the penalties were accruing from day to day. There is

among those admitted in the allegations of the statement of claim one that there was duefor rent £190,
for penalties at £1 per day, £80, and for rabbiting, and in addition there were still penalties accruing
from day to day. That is admitted in the statement of defence; and my learned friend has
added the fact not proved, and which is a fact, that judgment has been entered up for this amount
—I believe, for the £80. Probably Mr. Scott confessed—l suppose he confessed judgment for what-
ever he was sued for. However, a matter of this kind is more conveniently discussed upon settling
the minutes, of the decree than upon argument now. I have never gone minutely into that question,
or satisfied myself whether my learned friend is right about it. Curiously enough it is to be added
to theamount of rent recovered, apparently, in some way; and it looks rather odd to go to Justices
to fix the penalty, and to recover therent before another Court having sole jurisdiction. There are
difficulties in the way of construing the section from any point of view.

His Honour : Of course, it has to be ascertained first. That is the only thing quite clear about
the Act —that it must be ascertained by a Court.

Mr. Chapman : It must be if your Honour attaches any importance to the words "not more
than."

His Honour : I suppose they mean what they say. What might be areasonable penalty in one
case might be unreasonable in another.

Mr. Chapman : That is a matter for after consideration. What we ask for mainly is a decree
respecting the sums referred to. My learned friend is raising a difficultywhich is quite unnecessary
as to which of the defendants the decree should be against. Your Honour sees why these parties
were all made defendants. It was necessary from a pleader's point of view. Under an implied
obligation, Mr. Ritchie clearly proved the company liable; but if Mr. Eitchie's statement was
accepted that he made the arrangement, he would be liable, and, in so far as an express promise has
been given, that would give rise to a different kind of action, and Mr. Henderson or the company or
both would be liable under that; but in reality there is no question about this : that if any one is
liable the company is liable. The defendants themselves have taken care to make thatperfectly clear
—if any one is liable the company is liable, and nothing canbe gained substantially by throwing out
these other gentlemen, which would only affect a trifling question of costs. Now, inasmuch as they
have joined in one defence—joined in employing solicitors and counsel—there could be no question of
costs arise, and if they did they would be entitled to recover those costs, not against Mr. Scott, but
against the company ; or, if they received an order for costs against Scott, Mr. Scott would be per-
mitted to include it in the claim against the company. Nothing can be clearer than this, after the
evidence of Messrs. Eitchie and Henderson : that in any point of view if they are rendered liable
they are entitled to indemnity against the company, because they were acting as they believed
in the best interests of the company; indeed, on the question of morality, about which your
Honour was enlightened—on the question of morality, the only complaint a moralist would be likely
to make would be that their sense of duty to the company had dulled their sense of morality.
These points are of no importance, inasmuch as my learned friend admits that if there was a
promise to bear the liability, once the liability has arisen, we are entitled to ask for immediate pay-
ment, and payment to us ; but we have offered by the prayer to be satisfied with payment
to the Crown; so that my learned friend need not make himself uneasy about that. Then,
if it were necessary for us to rely upon it, the Court would have no difficulty in saying that " I
will see you through it " means " I will bear your burdens"—all those burdens such as might have
been contemplated, and reasonably were contemplated, at the time. As to the other matters touched
upon, I have little to say. Your Honour pointed out to my friend Mr. Haggitt that the early
incubus of a fine was one of the things that the parties actually seem to have contemplated as
likely to occur within the six months. They all knew that Scott would be liable to that; and the
burden of Mr. Eitchie's evidence, and the burden of Mr. Henderson's evidence, is—and it also comes
out in Mr. Scott's evidence—that this liability in respect of the rabbits was the thing principally
talked about. Mr. Henderson says that the rent was not mentioned, and apparently, so far as he
was concerned, was not thought of, because he never heard or dreamt of a man failing to escape
without paying rent when he really tried to. Now, your Honour has been asked to contrast Mr.
Scott's story and the story of Messrs. Ritchie and Henderson. All I can say is that I again repeat
this : that Mr. Scott has told a consistentstory, and he has told a story consistent with the documents
throughout, and that these gentlemen are working up-stream against their own documents. So in
connection with the question raised now as to whether Mr. Scott could have stuck to this 'lease
after six months if it had become profitable. Supposing, your Honour, Mr. Scott had gone as Mr.
Henderson suggested, and had succeeded in selling this lease to Mr. Preston, and had netted aprofit
of £200 or £300, could it be said for a moment that he could have stuck to that profit, after he had
gone upon a suggestion emanating from Mr. Henderson for the purpose of earning acommission on the
sale ? On the other hand, where is our difficulty ? My learned friend says we must show this with
great clearness, and cites "Lewin on Trusts." Where is the want of clearness, in face of the fact
that Mr. Martin actually tried to sell what they say was Scott's run—that he actually assumed the
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right to sell what they saywas Scott's run? The dangerous man Matheson was to be offered therun,
and so the whole thing got rid of, lock, stock, and barrel, just as Mr. Henderson suggested selling to
Preston. We rely upon the documents and upon the conduct of the parties as well. There was an
object in keeping the matter secret, and my learned friend actually put it, " Why should theynot have
done it in the name of one of the shepherds, or anybody they chose ? " Your Honour will remember
therewas only forty-eight hours, or something like that, to do it in. There was only an exceedingly
short time; the applications were to be in within a few days, and the auction was coming on in a
week, and somebody had to be picked up at the moment. If they had had time to properly mature
their plans possibly they might have done it a different way, and have imported a dummy from the
North Island, or have got some unknown man ; but as to theidea of employing one of their shepherds
to do this, they would never have thought of it. My learned friend says they would have employed
one of their own shepherds if they had dreamt ofrisking such a liability as this. Your Honour will
see this: that Mr. Eitchie most emphatically stated that no company would be released from its
liability. Would he have had the slightest prospect of a release from liabilities if one of the com-
pany's own servants bad been put forward? Unquestionably, the soft line of least resistance could
not have been followed if one of the company's servants had been put forward. The reason for
suggesting Mr. Scott was that they expected the transaction to go off; as Mr. Henderson says, he
expected it to go off with a littlepressure at the end of six months, and then forfeiture in the usual
way. I submit that answers my learned friend from this point; andupon thegeneral point of credi-
bility between these gentlemen, I submit there is far less in it than my friend would make out. Mr.
Scott was unshaken in cross-examination. Mr.. Scott appears to be a credible person. My learned
friend admits he was unshaken; and Mr. Scott tells a consistent story, and a story quite consistent
with the documents; whereas these other gentlemen cannot really face the documents, except by
pooh-poohing them. They cannot face the fact that all along they have asserted an interest in the
country except by pooh-poohing the documents in their own writing. I submit that nothing can be
clearer than that they left everything to silence as it were, hoping that the thing would go through,
and, as Mr. Eitchie and Mr. Henderson said, that the forfeiture would go through ; and now, I again
say, they are attempting to get out of their fair liabilities.

His Honour : Yes. Iwill take time to consider.
Judgment was accordingly reserved, and the Court rose at 2. 30. p.m.

Monday, 11th Apeil, 1892.
His Honour Mr. Justice Williams delivered judgment as follows : If it be necessary for the

plaintiff, in order to make out his case, to prove an express contract that he should be indemnified
he has not succeeded in doing so. The case, however, turns, in my opinion, on the question as to
whether, in the circumstances, a right to indemnity would be implied, and, if so, whether the
plaintiff has contracted himself out of that right. There are certain facts which are either undis-
puted or clearly proved. The run was taken up in Scott's name, with thecompany's money. The
money paid for the first half-year's rent was, apparently by inadvertence, debited to Scott in the
books of the company ; but Scott was not made aware of this ; and there was nothing in the nego-
tiationsbetween Scott and the company to suggest that the rent as paid was to be treated as a
loan to Scott. The company treated the run in all respects as their own. It was occupied by
their stock, under the supervision, I suppose, of their own people. Mr. Martin, the company*
manager at Christchurch, immediately before the purchase of the license, offered to sell the license,
when bought, to a Mr. Matheson. Mr. Scott, at a later date, represented to Mr. Henderson that
a Mr. Preston might be a possible purchaser of the run. Mr. Henderson informed Mr. Scott where
Mr. Preston might be found, and told him that if he (Scott) sold the run he might get a commis-
sion. This conversation was not denied by Mr. Henderson. Scott was merely a passive instru-
ment in the hands of the company ; he never interfered in any way with the run; he did what
the company told him; and they acted in respect of the run without consulting him in any way.
There was no bargain that the company were to pay Scott anything for the rent of the run, but
merely a small sum for the use of his name. Now, the purchase of the run in Scott's name, with
the company's money, apart from any other circumstances, is sufficient to create a resulting trust
in favour of the company, but the other circumstances go to show irresistibly that there was a
resulting trust. If, before trouble with the Crown arose, there had been a great rise in the price of
wool and stock, and a murrain amongrabbits, and therun had, in consequence, largely increased in
value, is it really to be supposed that the company would not have claimed to continue to treat it
as their own ? If Mr. Scott in such circumstances had asserted it was his, the facts he would
have had to admit would have been sufficient to have put him out of Court. The company only
wanted the use of the run for six months or less. If the company had taken up the run in their
own name they knew that the Crown would have held them to their bargain. If, however, the
run were taken up in the name of a private person, they assumed that he would be allowed to
throw it up, as of course, without objection, as had always been the case in the past. Mr. Eitchie,
writing on the sth March, 1891, to the manager at Christchurch, says, "We pay six months'
rent only, and can then forfeit by non-payment; " thus, by the way, treating Mr. Scott as holding
for the company. Nor was it anticipated that during the first six months the Babbit Inspector
would enter on the run to clean it. The course actually taken by the Inspector was pretty well
unprecedented. These considerationsrender it improbable that there was any stipulation as to who
should take the risk in the event of the Crown objecting to Mr. Scott throwing up the lease, or in
the event of the run being cleaned by the Inspector. People do not contract with respect to events
which they never anticipate will happen. If the run were in the name of the company these risks
would have been serious, but if the run were in the name of Mr. Scott, experience had shown that
they practically didnot exist. While, therefore, it is improbable that the company expressly agreed
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to indemnify Mr. Scott it is equally improbable that he agreed to forego any right to indemnity that
might arise from the circumstances. Mr. Eitchie may, as he says, have warned Mr. Scott against
risks, and said that the company would not take them. That the conversation detailed by Mr.
Eitchie took place there can be no doubt, though Mr. Scott forgets it. Whether, however, Mr.
Ritchie's memory is correct as to the exact expressions used is not so certain, as Mr. Henderson,
who overheard the conversation, does not remember them. That there were seriousrisks if the
run had been in the name of the company was true, and that the company would not take them
was also true. There was, however, at that time no practical risk if the run were taken up in the
name of Mr. Scott. What liability there was, Mr. Scott, of course, primarily incurred by his name
being in the license, but it does not follow that he abandoned any right to indemnity he might
acquire by having incurred the liability for the company's benefit. It is the very fact of this
running the risk of liability that gives him the right to indemnity. Mr. Eitchie says that Mr. Scott
at this conversation treated the mattervery lightly, and Mr. Scott himself says he remembers nothing
about the conversation. There is no sufficient evidence that if the circumstances place Mr. Scott in
the position of a trustee he has contracted himself out of the ordinary rights which attach to such a
position. That the effect of the purchase of the run in Mr. Scott's name with the company's
money was to create aresulting trust of the run in favour of the company is, I think, plain. If
before the trouble arose the relation between the parties had been in question it would have been
beyond doubt that Mr. Scott was a bare trustee for the company; and this way of looking at it is,
in my opinion, the true way of testing what the relation between the parties really was. If that
was the relation between theparties in the first instance it is so still. Once the relation is esta-
blished it lies upon the defendants to show beyond all doubt that the plaintiff has contracted himself
out of the ordinary rights which attach to that relation. This they have failed to do. Ido not
think the case turns on a conflict of testimony. In order to assist the higher Court in dealing with
the evidence in the event of an appeal, it is right to say that there is no reason to suppose that the
witnesses on either side were untruthful. Experience, however, shows that where an arrangement
is the result of verbal negotiations, and unexpected events subsequently happen, which give rise to
a conflict of rights, there is a universal tendency inpersons whoendeavour to recall what actually took
place to look at the original negotiations in the light of the subsequent events. Too much reliance,
therefore, ought not to be placed on every detail given by a witness of such a negotiation, although
the good faith of the witness be free from all doubt. These considerations, of course, apply to the
evidence given on both sides. There is, however, very little necessity to apply them. I have had
very great difficulty with respect to a point in connection with the case which was not taken by
the defendants, but was mentioned by Sir Eobert Stout at the hearing. He suggested that the
transaction was " illegal and immoral." " Immoral "is a wide word; but, whatever opinion may
be formed of the transaction, it certainly was not immoral in the sense which would make it
illegal on the ground of its immorality. The Court, however, does not enforce illegal agreements, and
if the agreement is illegal on other grounds ought the Court to give effect to rights alleged to arise
■out of it, even if the defendant does not raise this point ? Certainly cases could be suggested of
illegal agreements which the Court would not give effect to, even if the defendantraised no objection,
and submitted to judgment. It is not for the benefit of defendants that the Court refuses to enforce
illegal agreements, but in the interest of the public. I have a pretty strong opinion that the trans-
action was illegal. There are some grounds for contending that the mere taking-up of the
license in the name of Scott on behalf of the company was contrary to law. Apart, however, from
that, the intent and effect of the agreement were to impose upon the Crown as iicensee a man who
had purchased in bad faith, with the intention of not fulfilling his bargain, and who was unable to
fulfil it, and to prevent theCrown obtaining a bond fide tenant. The agreement thereforeinterfered
directly with the due administration in manner provided by law of Crown lands, and the natural
tendency of it was to injuriously affect the revenue derived from Crown lands. This seems to me
to be contrary to public policy in the strictest sense as tending to cause a' direct injury to the State.
Ought, then, the Court to interfere on its own motion if there is reason to believe that the agree-
ment was illegal ? Of course, I could not in any case decide against the plaintiff on this ground
without further argument. The point, however, was not raised by the defendants, and there is
authority in a case which bears some analogy to the present that it was for them to raise it (Haigh
v. Kay, 7 Ch., 473). As, therefore, there is some authority on the point, and as to give effect to the
objections would benefit the principal offender, though I am not free from doubt on the subject, I
pass over the objection, and give judgment for the plaintiff. The plaintiff is entitled to a decree
against the defendant company, somewhat on the lines of the decree prayed, and to the costs of the
action.

Mr. Chapman : As to the scale of costs.
His Honour: It will be on the highest scale. I do not know exactly what the amount was—

over £500.
Mr. Chapman : Practically theamount involved in the action is some thousands of pounds.
His Honour: I have not considered that.
Mr. Chapman : The value of the run is some thousands of pounds. The total rent amounts to

some £3,000 or £4,000 in the course of the ten years.
His Honour : But that is hardly the way
Mr. Chapman: No, your Honour, the amount actually claimed was £685; that is the.amount

under thepresent claim, but it settles future rights to a very much larger amount—to the extent,
probably, of some thousands.

His Honour: Yes. The trial occupied two days.
Mr. Chapman : It closed at 2 o'clock in the afternoon of the second day.
His Honour: There were not many witnesses; it was not a heavy case to get up at all.
Mr. Chapman : No, your Honour.
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His Honour: I think it might be taken as if £3,200 were claimed. I think that will be reason-
able compensation.

Mr. Chapman: And second day and second counsel ?
His Honour: Yes.
Mr. Chapman: We can settle the decree in Chambers to-morrow.
His Honour: Very well; you had better draw up what you want.

Tuesday, 12th April, 1892.
Motion to settle minutes o decree.
Mr. Chapman appeared for the plaintiff, and Mr. Haggitt for the defendants.
After argument, his Honour granted the decree in the following terms: " Order made

that the defendants, J. M. Ritchie and William Henderson, be discharged from the suit, and that
the defendants, the National Mortgage and Agency Company of New Zealand (Limited), do pay to
the plaintiff the sums of £685 os. Id. and £10 10s. mentioned in the statement of claim. That the
defendant company do indemnify plaintiff against all actions, suits, claims, and demands which
may be made by or on behalf of Her Majesty the Queen, or by any person, for or in respect of rent,
penalties, or any other liability of any kind whatever consequent upon or arising out of the circum-
stance of the plaintiff being the licensee of the said run and premises. That the defendant com-
pany do pay to the plaintiff his expenses in connection with his arrest, obtaining bail, and his
release, and the legal and other expenses of the persons whom he procured to become bail; such
costs to be fixed by the proper officer of the Court. That the defendant company be ordered to
reimburse the plaintiff the sums of £15 3s. and £5 ss. referred to in the said statement of claim.
That the defendant company do pay to the plaintiff his costs of this action, as upon a sum of £1,200
being claimed, allowance for second day and second counsel, witnesses' expenses, and disburse-
ments to be settled by the proper officer of this Court."

Mr. Haggitt asked that there should be stay of proceedings on securitybeing given in the event
of appeal. He said that of course it was apparent if they paid Mr. Scott the money there would
be no chance of getting it back again if they succeeded in the appeal.

Mr. Chapman said they would undertake not to hand the money to Mr. Scott, but he didnot
see that they could undertake not to pay the debt to the Crown.

Mr. Haggitt replied that in either case it would be equally gone.
His Honour said the usual course, if security was given, was to give stay of proceedings.
Mr. Chapman thought that the usual course applied to usual cases ; this was a special case.

The moneywas dueto the Crown, and if Mr. Scott could not give security, what was to happen if
he were again arrested ?

His Honour: Ido not suppose that while the appeal is pending the Government would act.
It would be tyrannous.

Mr. Chapman : Some of the critics said the action of the Government was tyrannous before.
His Honour : That is a different thing. There would be no object nowin it.
Mr. Chapman asked that the appeal should come on at the May sittings—that that should

be a condition of proceedings being stayed. Scott's position, learned counsel remarked, would
become intolerable.

His Honour : The only awkwardness Scott is exposed to is that the Government may arrest
him again for the rent; but I should suppose they are not likely to do that while the proceedings
are pending anyhow.

Mr. Haggitt said they were not bound to give notice for twelve months, but they did not
intend to take advantage of that, and, if his Honour wished, the terms might be that notice of
appeal should be given within thirty days. He did not want to give notice of appeal until
they were determined to go on with the appeal.

His Honour directed that, if notice of appeal be given within thirty days, and security be
given within six days thereafter, either to prosecute the appeal at the October sittings of the
Court of Appeal and perform the judgment of the Court of Appeal, or to perform the judg-
ment of this Court, action be stayed until after the sitting of the Court of Appeal.
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