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Taransmir to you the ropm“t of the Court, made pursuant to section 16 of the Native Purposcs Act, 1937,
upon Petition No. 158 of 1935, of Hone Rameka and others.

Briefly, the Court’s recomimendation is that, in palliation or mitigation of an allegedly unconscion-
able bargain made between the Crown’s agents and the supposed quondam owners of the Mokau Block,
a liberal percentage of the net procecids derived from the sale of the millable timber on the land should
be paid l)y the State Forest Serviee to the Tokerau District Maori Land Board as a trust fund to be
devoted to the tribal purposes of the section of the Maoris concerned.  In this recommendation T regret
that 1 eannot, for the reascns hereinalicr appearing, concur.

The cmnplmnt which was originally made i the petition was, in effect, that an arca of land known
as Takapaun had heen erroncously iz:vlm ed within the boundaries as laid down [or the Mokau Block,
and tlmt that arca had not passed to the Crown. A somewhab similar point—namely, that the peoplc
who disposed of the Mokau H)loc.\ were not the true owners of the whole of it-—was taken on the
inquiry before the Native Land Court, and that contention has found favourin the cyes of the Conrt.
On this aspect it is relevant to note certain remarks (,un‘mmm in the report of the Commission on Nuative
Tand Laws (G0, 1891, p. vi) anent the system of sale and purchase in vogue at the time when the
transaction under netice was completed.  After deseribing the procedure ‘[ollo\vul the Commissioners
say o Nosueh sales wove ever disputed.  Disputes as to the correct boundaries might arise, but the
contract itself, thus made in publie Wiih the tribe, was held irrevocable. One danger, however,
always exis iwl prior to the institution of the Native Land Uonrt—the game land might be claimed by
two tribes, o tww hapus of the same tribe.  No puorchase from one of such contending pavtics was
held binding bv the other. O ghe contrary, the assumption of title by one of several claimants,
criphasized by such o g s the other claimants more fierce and determined in the assertion of
their rights.”” Thore whion that the Mokau purchase was conducted ci}mrwm‘ than after
the usual manner ; it i Jdifients, therelore, to escape the conclusion that the fact of the sale of the
land to the Crown mush have been o matfer of common knowledge amongst the Natives in the
district, 1t Is to be remarked that the sarvey of the block was comi)loh({ soine months prior to the
sate.  There is no evidonce of thers having been any dispute at the time of the ssle, nor 18 there any
tradition of there having been, wnvil rec wﬂy, any contest mw hing tuw ownership of the land ; and the
absence, over so loug o period. o the attempted assertion of any claim to fhe Il,mi or any part of it,
by others can only be indicative o an acknowledginent of the rights of those who did set themselves
up to be the owners.  And i there be any foundation to the claim now being prossed that other
sections of the Nabives were cutitied to an intevest in the land, their acquiescence, and that of their
descendants, in the stubus qus for so inordinate a length of time must deprive the latter of a right to
any measure of refief ander that head.

'l‘urning now to the anm’ Wmul has been pointed to as being the crucial test of the good faith
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of the Crown in the deal ~that of the purchase price paid to th{s Natives. The sum of £240 for
7,224 acres of rich kauvi iw'-'“‘ i avereed to have been an outrageous price.  Now, ib may be premised
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timber in the sense that there is a market to-day. Kauri. like other wood, abounded, and with the
supply so greatly in excess of the immediate demand, whatever valne was to be attributed to 1t was a
value en futuro. To have attempted then to assess o prospective value for it with any particularity
would have been to enter upon an almost trackless field of speculation. When reporting on the
Ist July, 1858, to the Land Purchase Department, the District Conmmnssioner expressly mentioned
that the block was chiefly in forest, comprising some very fine kauri and other timber: so it can be
preswmed that i fixing the price, account of that fact, to the extent that the existing circumstances
then required, was taken by the authorities. To suggest otherwise 1 to tmpute nnproper or dishonest
motives to the Parchase Commissioners and even to the Government itself--an untenable proposition,
1t may bhe that, having regard to the present-day values induced by the depletion of the country’s
timber resources, the consideration for the sale scems thl(u‘(]ll:}i(‘,, but the transaction must be looked
at m the light of the conditions ])r(vul]mr at the time (I858): to judge it by applying existing
standards of timber values is simply to be wise after the event. The Crown, 1 addition to layig out
the purchasc-money, has for many years borne the rvisk of the destruction of the forest by fire and
other agents, as well as the cost of protecting it. It is a folr assumption that the Maoris would have
long since parted with the land, and it is beyond doubt that no private purchaser would have saved
the timber over till now. Just because the Crown has, in preserving the timber, created an asset
which has become very valuable, the Natives cannot be heard to say that the bargain which was made
with their forebears was an inequitable one.  The principle stated by Judge Maning, reporting as one
of the Commissioners on Hawke’s Bay Native lands alienation ((L-7, 1873, p. 45) is applicable
“ In all matters of buying and selling land, as well as everything else, the parties concerned, doubtless,
as a rule cach endeavours to make the better bargain; . . . but so long as both parties understood
the terms of the agreement, and fulfilled them, and that there was notlmw pldm]y incquitable m the
bargain itself, I do not think the seller should be given MI‘/ exceptional advantage in endeavouring
now, after years have passed, during which the purchaser has been in undisturbed possession, to shake
the title of the purchaser of the land merely because he, the seller, now thinks he might have made a
better bargain, and complains boldly that he never sold at all, or never received payment, or that the
payment agreed for, and paid, was inadequate.”

It was laid down in Wi Parate v. The Bishop of Wellingion (3 J.R. (N.5.) 8.C. 72 at p. 79) that
transactions which the Natives for the cession of theiv title to the Crown were to be regarded as acts
of State and, therefore, were not examinable by any Court.  Vnless, in any particular case, it 1s clear
on the face of it that some mistake or omission hag occurred or that some real mjustice has been
perpetrated, it seems to me that public policy requires that an appeal be made to some such rule to
meet any claims which may be made In respect of these oid purchases. 16 is patent that if this
particular sale can be attacked, many others inight, by the swme or sinilar tokens, be impeached-—-
a state of affairs which camiot be contemplated with equanimitty. It is veither in the interests of the
State nor of the Natives that contracts anciently entoved into, whether with the Crown or vrivate
persons, should be the subject-matter of endless review, particularly so in the case of the Natives, for
their minds are unsettled, and they are easily mislead by the expectation of great gaing, with the
result that their substance 13 consumed in what must prove to be fruttless and abortive proceedings,

I have no recommendation to make in the premises.

3. P. Smwrwern, Chief Judge.

In the Native Land Court of New Zealand, Tokerau District.—In the matter of scetion 16 of the
Native Purposes Act, 1937 ; and in the matter of Petition No. 158 of 1935, of Hone Rameka and
others, relative to the Takapau Block (alleged to be part of the Manginangina Block).

Pursvant to section 16 of the Native Purposes Act, 1937, the Native Land Court reports upon the
claims and allegutions in Petition No. 158 of 1935 as follows :-—

(1) Two hearings took place before Frank Oswald Victor Acheson, Ju(lgo, one at Kaikohe on
the 17th and 18th January, 1939 (B. Is. 17, folios 35 to 70), and the other at Auckland on the 27th
and 28th June, 1939 (B. ls. M.B. 17, folios 147 to 175). The Hone Rameka section of the petitioners
was represented by Mr. K. €0 Blomfield, while the Tamati Arena Napia section was represented by
Mr. Hall Skelton. The (‘rown was represented by Mr. V. R. Meredith, Crown Solicitor, Auckland,
assisted by Mr. O. A. Darby, of the Lands Department.

(2) The Court found the I,ohmoners case to be weak on technieal and legal issues hut strong on
the moral issues involved.  The Court found the Crown case to be strong on “the technical and l(-,g(tl
1ssues but weak on the moral issues involved.  The protection guaranteed by the Treaty of Waitangi
to Maori tribeg, chiefy, families, and individuals in 1M‘>1)(<t of their lands seems to have been overlooked
by the Crown’s officers participating in f‘h(\, negobiations for the purchase of the land in question,
An otherwise prajseworthy zeal to protect the Queen’s and the nation’s purse seems to have thrown
into the hackground and even (mmh submerged the Crown officers” collateral duty to protect the
Queenw’s and the nation’s honour, 8o 7,224 acres, comprising probably the lordliest kauri forest
(now J’ukvti State Forest) in New Zealand, was bought for a pibtance (£249, or 8 an acre) from a
few chiefs who by no st seteh of the i Iagination could, in Maori custom, have been the sole and iroe
ovners.  Contrast this with the instrietions given by t} e Muarauis nt I‘wmmnl)y ot 146h August, 1339,
t0 ((tpt(nn Hobson on bis depurtive on his historie mission @ 0 All doalings with the aborigines with
their lands must he con \hu,md on the sane principles of sincerity, justice, and good fait h as must
govern your bransactions with them for the recognition of Her Majesty’s sovereignty in the Islands,”
The Court’s report will show that o grave justice was done i the nawe of the Crown 6o numerous
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imocent Maoris by this purchuse, bub that vaidous Maori leaders of that day (1859) and of several
generations following were alko directly (ui],.mh' for their fatlure to safeguard and uphold the rights
of their tribesmen. e Court will bold that the burden of that injustice and that neglect should be
borne partly by the Crown and partly by the Natives, but not wholly by the Natives as at present.

(3) For the Tamati Arcnn Napia secetion of the petitioners, Mr. Hall Skelton contended :(—
@

T2

British property law applied in 1859, Sale deed was not properly executed. Some
sellers signed by proxy.  Vendors were not the true owners or &b the owners.

(0) Natives thought the " Mokaun” Block was being signed, as that wag the only name
the deed.  The words © Mokaa and Manginangina ” on the plan would be unnoticed.

(¢) Boundary names were wrongly plawd and misled Natives into thinking they were
selling the Mokau Block, further north,

(d) Sale of 7,224 acres of valua le kaari forest for only £240 was an unconseionable bargain

and therefore should be voided.  Purchage Officer Kemp knew it was rich kauri

forest, close 1

~

to Walmale ) and with a roud.

(¢) Kaurt timber was valuable in 1858, This forest was cloge to settlements, roads, and
sea.  Milling ndustry was in full swing in 1859 for settlers” and Auckland needs.

(/') Bame low price per acre was paid for valuable kauri forest as for poor scrub country. It
wus bransactions such as this whicl brought into being the Native Land Conrt in 1862,

() Wi Hau and other sellers had no right to sell interests of other individual Maori owners.

(4} For the Hone Rameka section of the petitioners, Mr. Blomfield contended :—

(«) His clients or their elders were not parties to the sale in 1859, did not know about it, and
should not he bound by acts of those who siguied.

() Principles of Treaty of Waitangi were not observed.

{¢) Vendors, withesses, and Purchase Officer put through various other sales.  Mr. Kemp
wrote that Wi Hau was © the seller” of tlas 7,224 acres and was “a useful servant
of the Government.”  Mr. Kemp actedd both as Purchase Officer and District
Commissioner, and thus had to check and scrutinize his own purchases.

(d) The big question of “surplus lands ™ is involved, because of the inadequacy of the
price paid.

{(¢) The sale deed affected  Mokau,” not © Manginanginag 7 (including  “ Takapau 7).
Various sub-tribes had rights in Mangimangina.,  Hven in the Ngatiwhin sub-tribe,
many others were entitled besides Wi Hau. The vendors were not the true owners
or the sole owners.  No proper inquiry wus made in 1858-H9 to ascertain who were
the rightful owners. Crown officers had no right to accept Wi Haw’s statement that
he was the owner. '

(f) £240 for 7,224 acres of rich kauri forest was an unconscionable and even outrageous
price.  The 200 acre reserve awarded to certain persons was merely a sop.  Kaurl
timber in 1859 had a good market value.

{y) Natives continued to occupy the land for many years after 1859, using it for orchards,
cultivations, and pigeon-hunting without interforence from Crown.

(h) Deed of sale (|1d not comply with the B welish conveyancing Inw as to execution and
witnessing. It should have been under seal and with all the formalities of a deed
to comply with the Statute of Frauds. There is nothing to ideutify the marks of
signatories and unothing to prove the authority of thoese Who sigined for others.

(H) Mr. Meredith, for the Crown, contended :

() Deed plan mdicated survey.  Deseription in deed tallied with survey and identified the
7,224 acres.  'Therefore nwine ** Mokau ” was inmunaterial,

(h) Signatories to deed were rangativas of Nautiwhin and recognized by Magistrate Clendon
as leading chiefs.  One signatory was Thare Napia, g.n,mdfut,hw of Mr. Hall Bkelton’s
principal client, Tamati Arena Napia. Also, one of the four who received the 200 acre
reserve was Tamatr’s father, Arena Napia. Therefore the sale must have heen well
known to Ng_;atiwhiu

(¢) No applications for investigation of iitle for either Manginungion or Takapau had beon
lodged antil reeently, ‘ﬂthnugh surrounding blocks Tad Lot Investizated in 1866,
l875, and 1874,

() On investigation of title for adjoiniig Wattavote and Omataroa Blocks in 1868 and 1875
the elders of present petitioners did not claim inclusion.

{¢) Harly plans of adjoining blocks showed Manginangina a4~ Government land,” wncluding

the portion now claimed to be ™ Takapau.”

Sy 'The petitioners bad not definitely indicated location of ™ akapau.

() Hare Napia said ia 1876 that Native title over the whole of JV,ngmu,ngimt had been
extinguished.

(A) Mr. Hall Skelton’s clients claimed, infer alie, that other lond called ™ Mokau ™ iws been
sold, but not Manginangina. Mr. Blomfield’s clients, however, did not press this view.

(7) Only two of the .x‘i_,ulinn\. to the deed did not sign personadfys Tn 1859 chisfy always
signed for their tribes. The clammants waren descendants of the persons who signed
the deed and received the £240 and the 200 cere reseeve,  After a fapse of eighty
years it was unreasonable to raise sllesations of frand.  Lxecation of deed was in
accordance with the custom of the time.
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(#) The price £240, or 8d. an acre, for 7,220 aeres was on a par with the prives paid by the
Crown for other barge areas seb oub below
§

Price | ‘

(111/\/{:;1(5) Prico Patd. (per When Purchased. | Remarks,
5)- Avte). ‘

Buy of Tslapds {04070,
| £ g oo d

Oraru Bloek . 15,000 S0 0 [0 6| Bept, 1866 L. .
Taruire .. . 7,000 200 0 01010 Dee., 1856 .. 1 Bush.
Muriwhenua South .. 0 26,080 [ H 00 0 0|0 5 | Febh., 1858

Wharenmary .. 13,005 A00 0 007 Febh,, 1853

Mawlhe .. .. h, 000 b 0 o b8 | Jaa., 1359

Mok .. .. 7,224 240 0 00 8 | Jap, 1859

Bavakawn .. .. 15,000 | 1,000 6 01 4 June, 1859 .. .
Wolmearg . .. 11,000 0000 0109 | Aves 1859 L Bush.
Waiike or Upper Aoiere i, 950 20000 010 T | Aug., 1939 : .
Tohele .. .. 6,000 00 0 010 Hept., 185% .. ..
Maungitaniwha Haost ¥, 4649 RS0 0| o1t July, 1862 .. ! Badh.
Moupgaiete . 11,176 50% O 00t Jduly, 1862 ..

Wheangored wnd Kaipare Disiviels,

Waikickio .. oD ER000 ) 400 0 O [0 8| Och, 1856
Pakini .. SoloB%,000 ] L,oTo 0 0D b ‘ Mar., (557
Tataravixi .. o 12,000 33000 00 55U Apeil, 1857
Hoomne rangand .. 5,000 500 0 01 5 Dac., 1857
Oleabin .. .. 18,000 GO0 0 010 ¥ Dae., 1857
Fada .. .. 108 600 0 01 Web,, 1858
atakohe L .. 68,000 | 2,000 0 06 7 Mar., 1358
Waukoprkopa Bast .. 7,200 500 0 011 4 Dee,, 1858
Paparca .. .. 15h,021 500 14 610 8 Jan., 1859
Avapolue .. 4,500 350 0 010 Y Jan., 1859
Wankopakopa West . 0,283 300 0 01 1) | Jan., 1859
Polekaroro . 8,408 422 18 000 | Aug., 18359
Walkeriawesa .. 12,758 SO0 G lo 9 | Auvg., 1859
Orpnwharoe .. .. S0,000 | 1,200 0 0O 2 Jan., 1860
Mirowhakatik .. n, 500 S00 0 00t Nov., 1867
faiatingata . N, 450 300 ¢ 0.1 ] Nov., 1861
Tilkwrangt .. .. 12,000 600 0 01 0 | Jan., 1362
Mauneaturoto .. 5,310 511 2 6 1 6 | May, 1862 ..
Awakino .. . 1,000 OO 0 O | O T4 | 28th March, 1851
|

() i 1859 Manginanging (including what the Natives celied ™ Takapan 7) was o wilderness,
with very little value for any timber in it.  Nuatives made no claim to it until value of
forest had been greatly incressed by New Zealond’s progress and heavy expenditure of
public funds.

(6) In view of the nnportance of the case the Court has set out above and at some length the maoin
contentions of counsel, and will now deal with them under various headings (—

(1) Liony Deluy 41 Cladms.~-The petitioness’ cage was seriously prejudiced by the lapse of eighty
renrs, As oa result the evidence of Native witnesses was extremely weak and unconvineing, excepl in
e case of Mr. George Marriner. Counsel for petitioners had to fall back on facts plainly evident from
e existing records, and algo rely on the moral issues.  Counsel for the Crown was entitled to stress
he long and quite unreasonable delay, for which the Natives hud been able to give no satisfactory
explanation. The Court holds that such delay must necessarily weigh beavily against the Native case, but
that British justice will not preclude a reasonable measure of redress if other considerations justif

v it

(XY Jdviiiiy of Land sold. --Mr. George Muiriner’s was the only Native evidence which showed care
i preparadion, and it ralsed a doubt in the Court’s mind as to the lecation of certain place-names,
However, this doubt was not strong enough to justily rejeciion of evidence based on the survey
(Plan 11H66) of the 7,424 aeves by My, Faivbuen in 1854, Tt is hardly possible now to disprove the acouracy
of plice-nanies enterved on a survey plan over eighty years ago. The Court accepts the plan as identifying
the 7,224 ceres Wi Haun and others sold.

() Nawme of Block sold—The deed says ** Mokaw.”  The sketoh on deed is marked © Mokau and
Manginangina.”  In 1859 there was no Native Land Court in existence with power to investigate
ownership and give o block a name. The Crown’s purchasing agent could therefore accept the vendory’
name for a Llock.  Mr. Kemp called 16 Melkan.” Tt turns out now that it proper name was = Mougi-
nangina.”  Whether the name © Manginaneinu ™ ever covered fhe povtien now ealled by the Natives
“Takapan ™ 1s not so clear. There os no real proof cither Qo or against. Howover, the taportant
agpect for the Court Lo congidar is not so el bhe name ibself, bot whad it signilied to the Ratives entitled

to the land.  Iere the Court finds sone remarkabie features tn the case. This 7,224 acres was not an

5
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ordinary Native Block at alll 1o was aomadn watershed block facing nmth, south, cast, and west, Tis
aiant ke M es cotild ook out upon the waters of the Bay of Lelands on the east, M Wlmnﬂzlroa Harbour
ou the vorth, to Hokiangs Harboar e the west, aind to the heart of the Ngapuhi teibal tervitory on the
south. U.\u.x Iy a sub-tvibe would in sueh clreamstances claim the right to all the land on its side up to
the top of the watershed, and woald give that part o name, 16 seems to the Conrt ineredible that Wi
Hau and other Ngatiwhin chiefs should have ser mubl} claimed the right to name and to sell the portions
on the other three sides of the watershed.  The Court thinks it more likely that Wi Hau gave the name
“ Mokau ” to the Ngatiwhin side of the 7,224 acres. The Court (;:nm()i‘ helieve that Wi Hau or any other
Ngatiwhiu chief would ]m ve seriously ¢ Jimed the right to name or to sell the Hokianga side dominated
l)y the mana of famous Tamati Waaka Nene, or the Whangaroa .s](le where Hongi’s l\msmen held sway,
or the southern side looking towards Okathau and Kaikohe. Under these circumstances, the name
* Mokau 7 would convey nothing to the other sub-tribes nterested in the 7,224 acres. “ Mokau’
would he Neatiwhin’s Tand. 17 Wi Hau and others sold Neatiwhiu's land called * Mokan,” that would
he their concern.  To this extint, thorefore, the nate * Mokau” must have been quite misleading to
others than Ngatiwhiu. It could have given them no warning of the sale of their portions to the Crown.
Probably this helps to explain the great mterest displayed by all Ngapuhi in this inquiry. The Ngati-
whiu are only a fraction of those now claiming to he cutitled.

(10y Jight of Vendors to sell.—- 1t follows from the above that the vtmost care and the fullest inquiry
on the part of the Crown’s officers were called for in 1858-59 before they could reasonahly aceept the
signatories as the persous entitled to soll the whele 7,224 acres to the Crown. Tf the Ngatiwhiu chiefs
led Mr. Kemp to believe that Ngatiwhin owned the whole 7,224 acres, this would not be réagonable
proof that Ngatiwhin did in fact own the whole 7,224 acres.  What inquiries did Mr. Kemp make to
satisty lnhm‘,ll that he was dealing with the sole and true owners ¢ The records are silent.  There is no
evidence that he vigsited Pupuke in the north, Okathau or Utaliura in the west, Kaikohe or Ohacawai
in the south, to inguire of other sub-tribes of N(Tapuiu as to whether they claimod the sides of the forest
watershed which faced their way. The wv|1im| record shows clearly that My, Kemp regarded Wi Hau,
“aouseful servant of the Government,” as ** the seller.”  Why others joined Wi Hau in the sale is not
lear. One of them (Tautabi) was a well-known Ngatiwai chief from far-distant Whangaruru. He must
have chuckled at the idea of belng asked to sell avother tribe’s land.  Another signatory was from
Car-off Whirinaki, a district of Hokianga not intervested in this land.  Some of the other signatories seem
to have been O'enu'me Neatiwhiu, the people on the Bay of Islands side of the block. The Court knows
of no grounds for I\mm) S s ~u:n;»1i<;u that W1 Ian’s mann covered all sides of this watershed block,
to the exclusion of t,.u} mana of Panith Waaka Nene and the mana of the Hongi and Hone Heke clans.
Was Wi Han the over-lord of all N(ru‘;mhi ¢ Certainly not. e might speak for Ngatiwhiu by consent
of Naatiwhiv.  He could aot speak for other sub-tribes. Perbaps this explains the inclusion of surplus
names s sighatories 1o bolster up the sale, Unv nate was © Hongl.” Who was Hongi ¢ The real
Hongi (Honul Tika) died before 1830, and since lm death no one has been allowed to use that name
by itself.  The Treaty of Waitangl exyires .s]y guarantecd the ngM of families and individuals, as well
as the rights of tribes and chiefs. In the mattex oi this sale the Crown’s representatives did not protect
the rights of the families and individoals of Neatiwhin.  The chiefs of Ngatiwhiu did not proteet them
either. The Cowrt must therefore hold 1‘]1-;1 the members of N;_',u,t,iwhiu arve bound now by the acts of
their chiefs in 1859 as to the actual fact of the sale, apart from the price accepted for the land. The
Neatiwhiu individuals cannot at this Tate stage, eighty years after the sale, d(,ny that their chiefs sold
Noatiwhin’s rights in this land.  All that they can question now is the price paid to the chiefs who
represented them.  Even thot right is adversely affected by their long delay 1n claiming redress.  As to
the rights of other sub-tribes, the Crown claimed that they did not exist.  Mr. Meredith stressed the
fact that Wi Hau was an owner in certain adjoining lands. The Court comments that Wi Hau (Wiremu
Hau) was—

(@) One out of five owners in Mokau (No. 1), adjoining on the north (investigated 1866).
(1) One out of twenty-two owners in Mokau No. 2, adjoining on the novth (investigated 1878),
{¢) One out of fwo sellers in Mokau No. 3 (Awarwa), adjoining on norin (sold in 1839). The

fact that he sold did not prove he wag the owner.

() Apparently not an owner or seller in the Matawherohia Block, adjoining on the north-west
{sold in 18h9).

(¢} One out of seven owners i Waitaroto Block, adjoining on south-west (investigated 1866).

() One of the sellers of fand on the south in 1836 (Ormond’s claim). T'he fact that he was a
seller did not prove ownership.

(y) Apparently not an owner or a scller of Inumia and other blocks in 1836, adjoining on the
east.

() And that one Haimiora IHau was sole owner of Omatarcn Block, adjoining on the west
(investigated in 1875).

The Court holds that none of these things proved the sole right of Wi Hau (with or without the other
signatories) to own and to sell the 7,224 acres in Manginangina. At the most they would prove ounly
that Wi Hau was a Ngatiwhiu chief and an owner in the 7,224 acres.  They would not prove that
Ngatiwhin were the sole owners of the 7,24 acres. Tn view of Wi Hau's participation in so many sales,
it is not difficult to see how My, Kemp eatne Lo vegard Wi Haa as a * useful servant of the Government ™
and aecepted him as  the seller 7 of the 7,224 aeres. The Court holds that Mr. Kemp had no apparent
justification for regarding Mgatiwhiu and Wi Hau as bhe rightful owners of the whole 7,224 acres.
However, Tong delays by other claimants have materially btrmg.-,l,h e the Ceown cause and weakened
the Native case.  The Court holds also that, as the Crown’s pre-emplive power was in force in 1809,
the Ngatiwhin sub-tribe had the vight to sell that portion of the 7,224 acres which belonged to them,
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but had no right to sell any portion which did not belong to then. Tt was the wicdue roadiness of Lund-
purchasing agents to sceept any vendors’ assurances of ownersnip ol their {ace value which led to so
maiy abuses priur o and during the period in question.  These abuses (30 history says) originated the
Maori ng Movement and led up to the Maori Wars. They alse compelled the Legislature to pass thoe
Act of IR62 setting up the Nutive Land Court as the proper judicial tribunal to fix Native owriership in
land. Prior to 1862, puw!,.mmg agents for the Crown seem to have heen a law unto themselves, bound
neither by the ordinary Jaw as to conveyancing and compliance with the Statute of Frauds, nor by the
terms of the Treaty of Waltangi.

(1) Brecution of Deed.— The exceution and wi tnessings of Bhe deed were cortalnly irregular and even
seriously defective according to conveyancing standards in force at the time for private purchases.
However, it has not been proved to the Court that agents of the Crown in those days (1859) were legally
bound by sucl standards in the exercise of the Crown’s prerogative, the pre-emptive right. Moreover,
the number of sighatories and witnesses, mmj,\lwl with the fact that o 200 acre reserve was afterwards
accepted by four members off Neabiwhiu in tering of the deed, prechudios any possibility of fraud in the
actual exceution of the deed.  Had any fraud as to execution of the deed 1(\1Hy taken place, it should
have been the subject of proceedings soon alter 1859, it is far too late now to ralse any questiens as
to the method of exceution of the (1/‘0([

(12) Occupation by Naivves since 1859.--Native occupation since 1859 seems to have been Jimited
to the 200 acre reserve where the orchards and cultivations existed and to pigeon-shooting and the
bleeding of kauri-trees for gum. The two Tatter activitios could be explained by weale forest control
prior to 1900, and therefore were not necessarily inconsictent, with Crown ownership.  The Court
cannot accept the Native evideuce that the whole 7,224 acres was a pigeon rescrve from 1859
onwards, however it may have been vegarded in olden tires. .

(I3) Fatinguishuiend of Nutive Title—~ New Zealund Guzetie, 19th August, 1863, page 345,
notified that the Native title to the ™ Mungivanging 7 Bleels of 7.224 acres, \ch deserviption as shown
and excludipg the 200 acre rveserve, bad heon oxtingushed, Thin Gueette potice did not mention
the name ™ Mokau.”  Bection 87 of the Nalive Land Act, 1902, provided for Jawful extinguishment of
Native costomary title in eases where fand had, doving the period of ten yeors immediately priov fo
the 1909 Act, been continuously in pussession ui the Crown as being Crown fand free from tuc Native
customary title.  The Court hotds it is Parlianent’s privilege, bmw\ er, bo grant rediass, not \v'thqmnding
fawful extinguisiinent of Native title by statute or decd, if the cirenmstances ‘]U.\{ll\ redress. In
this conpection one curtous feature is to he observed. A(.’mw control of the forest as Crown land
seems to hn\ ¢ remained in abeyance for over forty years.  No evidence of effective Crown occupation
of the 7,224 acres during those livst forty years from 1859 was given to the Conrt. No explanation
of that lack of effective vecupation was offer ((l vo the Conet. It possible that the Lauds Department
itsell doubted the efficacy of a sale by Mgatiwhic alone for a mere 2240 ax covering the purchase
of the whole 7,224 acres. Delay in upholding claims was not wholly on the side of the Natives.
The evidence for the Crown and the rvepresentasions of Mr. Meredith were curiousty silent on this
point, thus opening up the possibifity thut efflnzxion of time and the abrence of Nafive claimes strepgthened
the Crown claim o the whole ared. The Cowrt recommends thet the files of the Lands Departiient,
Native Department, and IM)I(“*lxy Department e made available for inspection by the Native
Affairs Commitice of the House of Representatives. They were not made available to the Court
at the inquiry, although extracts were.

(14) Price paid for the 7,224 Acres-'The Court now comes to the crnx of the whole question—
the price, £240, paid for 7,221 acres of rich kauri for

The Court points eut fiest thal no official figures guoting the quantity of kawrr and other
timbers in this 7,224 acres (bhe Puketl State Forest) were given to the Court.  This compelled Mr.
Hall Skelton to guote £5,000,000 as the probable value of the swwn timber likely to be taken from
Puketi Forest.  The Court has no doubt whatever hut that the timber has been aceurately appraised
by Forest offictals and that the figures were available on State Forest files. The Court therefore
recommends that the Native AIT(mn Comumittee of the House 1usist upon production of the quantities
and present-day values, together with particulars of the market values of the different classes of
timber as ruling in the Bay of Islands district in 1858-D4Y.  The Conrt considers, also, that a sketch
showing what pertions (if any) of the 7,221 acres were in scrub and fern (not forest) in i858 should
be made available to the House. Accurtlmgg to the € oui't’.x' infornation, the great bulk of the 7,224 acres
was in heavy forest and comprised magnificent stands of kauti trees equal to anything found elsewhere
in New Zealand. Mv. Kemp's letter of Ist July, 1858, to the (Im[ Comumissioner said that the
area (then estimated at 10,000 acres) was “ chiefly forest, comprising some very fine Lavre and other
tomber. 1t is situated north-west of Waimate distant ten miles, with an aowilable voad.  The chief,
Wi Hau, a well-known and uscful servant of the Government, is the scller.”  On the 4th October,
1868, Mr. Kemp wrote again to the Chief Commissioner, and said: “ T now beg to recommend
for the Governor’s approval the payment of the above-mentioned sum (£240 for 7,224 acres), which 1
think fuir and reasonable, and ax low as il could be smade, taking the ascerlained quuntity and other
Javourable poinis into consideration.”  The Chief’ Commissioner, Mr. Donald McLean, replied on
20th October, 1858, that His Excelleney the Governor authorized completion of the purchase at
£240. Therefore the Government of New Zealand accepted responsibility for the purchase of
7,224 acres, chiefly kauri forest, from a few chiefs of Ngatiwhiu for £240.

(15) Was the Price, £240, wnconscionable 2—-The Conrt s {irmly and definitely that the price
was unconscionable and even outrageons, but that the Crown’s ‘oflicers wned the Government of the day
were nob the only ones to blaae. Wi oo and the others who assisted hinn in this unconscionable
bargain betrayed the interests ol their owu sub-teibe Ngatiwhiu and of its |nd_1v1d1ul as well as the
interests of other sub-tribes which, in the opinton of the Cou1t, must have had rights in the portions of
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the 7,224 aeres on the other three sides of the watershed.  The Court has been puzzled as to what
led a man of Wi Hau’s high rank to " sell out 7”7 on his own people in this wayv. A possible explanation
is that, at somewhere about this period, the setting-up of o Runanga of Leading Bay of Islands
chiefs was in contemplation by the Government. In 1861 Mr. George Clarke, Civil Commissioner,
reported to the Nutive Munister a selection of chiefs for the District Runanga for the Governor’s approval.
Out of eleven chicfs nominated as leading chiefs, only one (Wiremnu Hau) had signed the deed of sale in
1869, and Ngatiwhiu had him as its sole representative on the Runanga. The list of ehiefs is a
significant. commentary upon t lw <hlm made that Ngatiwhin owned the whole 7,224 acres and that
Wi Haa was 7 the seller.”  The point to be noted s that the selected chiefs are deseribed by Mr.
Clarke as " sapported by the Government and made powerful by large salary and favoured position.”
There is no evidence before this Court on these provecdings that Wi Hau was offered (in 1859)
future favours of this nature, but at least he geems to have seeured some reward for his merit as a
uselul servant of the Goverament.”  The Court now retwrns to the unconscionable aspeet of the 1859
purchase. It 18 clear from Mr. Kemp's own corres p\md(*nf‘o that he and the Government of the day
were fully aware that the 7,224 acres was © chiefly forest, comprising some very fine kauri and other
timber.”  According to Mr. Kemp's letter of 4th October, 1803, the quantity of timber on the block
had been ** ascertained,” and there were  other favourable points” for consideration. These < other
favourable pohuts” may have related to its nearness o Waimate (distant enly ten miles) and
“with an available road,” as quoted in Mr. Kemp’s lotter dated lst July, 1858, Also, there was
proximity to Crown lands.  The Court, knowing the disirict well and 1ts closcness to Ba,y of Islands
settlements and injets, cannot understand how Mr. Mervedith, for the Crown, saw fit to Jdescribe the
7,224 acres as a wilderness and the kaurl-trees as of no market value in 1859, No proof whatever
was offered in support of that contention, but the facts must have heen available to counsel for the
Crown.  Why was no evidence led by Mr. Meredith fo prove that kaurl timber so casily accessible
to the sea had no market value in 1859 ¢ Counsel for the Natives should have quoted figures. Puketi
State Forest is reasonably convenient of access to Hokianga as well ag to the Bay of [slands. 1t is
very conventently placed us regards Walmate and other placoﬁ, which were settled in 1859,
(16) Comparison with Prices for other Blocks bouglit «l thai Period.—The schedule of blocks hought
and prices paid by the Crown, as submitted in evidence for the Crown case, is most illuminating.
'l‘hus we tind that Muriwhenua South, a block of 86,885 acres, was bought for 3d. an acre. Now
Moriwhenna South lay in the © never-never ” country {ar to the north of P\‘muua. It had no roads,
no bush, and contained probably 20,000 acves of bare sand. Yet the Court was asked to believe that
3d. an acre for it was comparable w ith 8. an acrs for the 7,224 seres in Manginangina, a block mostly
kaurt forest and elose to Waimate and o ro: A nuniber of the other sections quoted are known to
be poor serub country, diflioult of accoss, and \\Hh()lm millimg bush. The Cowrd s surprised to see
the 11,000 qcres in the Kohumaru Block marked ax * bush.” It is no wonder the Native Land Court
had to be established in 1862 to fix ownership and shaves 17 s0 many large blocks were bought between
1854 and 1862, at the figires quoted, fromeseilers whose vight to sell had not been established by a
judicial tribunal. However, again the Court remarks that this mjury to Native interests could not
have happened but for a certain amount of land-jobbing by chiefs whose right to sell wasg open to
question, and a certain amount of apathy by the rank and file.
(I7) Surplus Lands—Mr. Blomfield raised the question of * surplus lands,’
thig particular matter was affected by it A glance af the map indicates the following
clogse to Manginangina :—
) 2,106 acres and 2,335 acres withheld from James Shepherd’s grant.

(h) 992 acres withheld from Henry Hopkin’s grant.
)
)

.

>

and claimed that
“ surplus lands 7

A very large area (not shown) in the Puketotara Block to the south.
A smaller * surplus 7 near the Whakanckeneke Block,
() A “wurplug” north of the Waiari River.
These surplus areas were lands which the Crown representatives, after nquiry, found had not been
paid for by private I)IH‘U}I‘K““I“‘; or, rather, the Crown allowed private purchasers to retain certain
areas only, heing equivalent in value £ the prices paid. The privage purchasess were not allowed to
retain the “'Auppm‘, 7arcas, nut/ instead of hmulmsg the surplus back o each case to the Native
vendors as Tand for which the Natives had not been pm'({, the Crown retained dhe x‘urplu'” in cach
case for itsell This setion s the ground Tor various petitions bo Parliam u.n(‘ is the biggest unsolved
problem between the Crown and the Natives in all the North,  Besently part of the Puketotara
Csurplus T owas handed back to the Natives.  Tn the case of Maaginany Hu., however, no check was
possible on the adequacy of the parchase-money, s the sale was to the Crowe. ()nly now is it
possible for a Conrt or for Pav o oreview the fvets as a resudt of a pressing petition by the
N:xﬁi'ivw
18) Comt’s Recompmendation. - («) The Court recommends that such portions of the milling

‘mnl)u on the block as are not nquuu(l for seenery-preservation purposes be milled commercially i
acecordance with the State Forest Service plans nhmdy i operation, and that a liberal porcentage of
the net proceeds be paid over from time to fime by the State Fovest Bervice to the Tokerau District
Maori Land Bonrd. These paymeits should be (ru'l'mul(.wd by the Board as a triest fund, out of -
whiclr to pay legnl and ot nu expenses of petition and of the pefitioners, and to reconp thove who have
horne the finapein burdes of the care. The balance from dime to bine to she eredit of the fund should
he usied by the Bowrd e sueh eomuinunity or fribal purprsos a tie Nabive Land Court, after inguiry
from time to time i open Conrtoand w i the approval of the teibes renresented in Court, shall direct.

(by The Coiri recominends that suel payiments to the Pokeran Board wud of the net proceeds
of the sale of alt timber he paid by the Sl Yoiest Service i torly aod be not ess than a certai
fixed amount yeaily to ensure reasonable progress in the milling of Hhe tiniher,

unoent
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(¢} The Court recommends that these quarterly payments continue quarterly for as long a period
as the forest is miiled commercially, hut not fess than the mintmum specified above, to ensure that
the tribes will have a regular source of tribal income for trivat and conmunity purposes

(d) The Court cannot sec its way to recommend that any part of the forest he returned to the
Natives, beeanse the Court foels that the Natives weve seviousiy blameworthy for allowing cighty
years to pass hefore bringing on their case ngainst the Crown, and also heennse the ourt foels that
Wi Hau, Hare Napla, Arena Napia, and othier Ngatiwhin feadors were p:wtim to the injustice done to
the real owners of the land.

(e} In the opindon of the Court the uneonscionable barg
certain Native chiefs in 1859 shouid be reetitficd even o i
should be besmirched. At this Lite stage it will be impois iS» o For any Court to ascertain exactly the
names and shares of aft ving pevwois entitled to elaio 4 wongl deceaed elders who were the true
owners in 1859, Therefore the Court holds that it will meet the equitics of the case if tribal and
community needs of those m b-tribes found by the Court on further inquiry to be entitled to the
7,224 acres can be met out of the percentage of net profits referred to above, The Court, in view of
the Tong delays and the actions of Ngntiwhin chicfs, ennnob see its way o veeommend individual
pavments to any one exeept by way of recounment of expraaes sad e i

min e bebween the Crown’s agentis and

bt o

v lesb the hononr of the Crown

As witness the hand of the Judge and the seal of the Conrt,

[L.s.] i, Aciison, Judge,
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