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For these reasons, His Majesty's Government maintain that the words " all nations " in
Kule 1 of Article 3 of the Hay-Pauncefote Treaty include the United States, and that, in con-
sequence, British vessels using the canal are entitled to equal treatment with those of the United
States, and that the same tolls are chargeable on each.

This rule also provides that the tolls should be " just and equitable." The purpose of these
words was to limit the tolls to the amount representing the fair value of the services rendered —
i.e., to the interest on the capital expended and the cost of the operation and maintenance of the
canal. Unless the whole volume of shipping which passes through the canal, and which all benefits
equally by its services, is taken into account, there are no means of determining whether the tolls
chargeable upon a vessel represent that vessel's fair proportion of the current expenditure properly
chargeable against the canal—that is to say, interest on the capital expended in construction, and
the cost of operation and maintenance. If any classes of vessels are exempted from tolls in such
a way that no receipts from such ships are taken into account in the income of the canal, there
is no guarantee that the vessels upon which tolls are being levied are not being made to bear
more than their fair share of the upkeep. Apart altogether, therefore,' from the provision in
Rule 1 about equality of treatment for all nations, the stipulation that the tolls shall be just and
equitable, when rightly understood, entitles His Majesty's Government to demand, on behalf of
British shipping, that all vessels passing through the canal, whatever their flag or their character,
shall be taken into account in fixing the amount of the tolls.

The result is that any system by which particular vessels or classes of vessels were exempted
from the payment of tolls would not comply with the stipulations of the treaty that the canal
should be open on terms of entire equality, and that the charges should be just and equitable.

The President, in his memorandum, argues that if there is no difference, as stated in
Mr. Mitchell Innes's note of theBth July, between charging tolls only to refund them and remitting
tolls altogether, the effect is to prevent the United States from aiding its own commerce in the way
that all other nations may freely do.' This is not so. His Majesty's Government have no desire
to place upon the Hay-Pauncefote Treaty an interpretation which would impose upon the United
States any restriction from which other nations are free, or reserve to such other nation any
privilege which is denied to the United States. Equal treatment, as specified in the treaty, is
all they claim.

His Majesty's Government do not question the right of the United States to grant subsidies
to United States shipping generally, or to any particular branches of that shipping, but it does
not follow therefore that the United States may not be debarred by the Hay-Pauncefote Treaty
from granting a subsidy to certain shipping in a particular way, if the effect of the method chosen
for granting such subsidy would be to impose upon British or other foreign shipping an unfair
share of the burden of the upkeep of the canal, or to create a discrimination in respect of the
conditions or charges of traffic, or otherwise to prejudice rights secured to British shipping by
this treaty.

If the United States exempt certain classes of ships from the payment of tolls, the result
would be to form a subsidy to those vessels which His Majesty's Government consider the United
States are debarred by the Hay-Pauncefote Treaty from making.

It remains to consider whether the Panama Canal Act, in its present form, conflicts with the
treaty rights to which His Majesty's Government maintain' they are entitled.

Under section 5 of the Act the President is given, within certain defined limits, the right
to fix the tolls; but no tolls are to be levied upon ships engaged in the coastwise trade of the
United States, and the tolls, when based upon net registered tonnage for ships of commerce, are
not to exceed 1 dol. 25 c. per net registered ton, nor be less, other than for vessels of the United
States and its citizens, than the estimated proportionate cost of the actual maintenance and
operation of the canal. There is also an exception for the exemptions granted by Article 19 of
the Convention with Panama of 1903.

The effect of these provisions is that vessels engaged in the coastwise trade will contribute
nothing to the upkeep of the canal. Similarly, vessels belonging to the Government of the Republic
of Panama will, in pursuance of the treaty -of 1903, contribute nothing to the upkeep of the
canal. Again, in the cases where tolls are levied, the tolls in the case of ships belonging to the
United States and its citizens may be fixed at a lower rate than in the case of foreign ships, and
may be less than the estimated proportionate cost of the actual maintenance and operation, of the
canal.

These provisions (1) clearly conflict with the rule embodied in the principle established in
Article 8 of the Clayton-Bulwer Treaty of equal treatment for British and United States ships,
and (2) would enable tolls to be fixed which would not be just and equitable, and would therefore
not comply with Rule 1 of Article 3 of the Hay-Pauncefote Treaty.

It has been argued that as the coastwise trade of the United States is confined by law to
United 'States vessels, the exemption of vessels engaged in it from the payment of tolls cannot
injure the interests of foreign nations. It is clear, however, that the interests of foreign nations
will be seriously injured in two material respects.

In the first place, the exemption will result in the cost of the working of the canal being
borne wholly by foreign-going vessels, and on such vessels, therefore, will fall the whole burden
of raising the revenue necessary to cover the cost of working and maintaining the canal. The
possibility, therefore, of fixing the toll on such vessels at a lower figure than 1 dol. 25 c. per
ton, or of reducing the rate below that figure at some future time, will be considerably lessened
by the exemption.

In the second place, the exemption will, in the opinion of His Majesty's Government, be a
violation of the equal treatment secured by the treaty, as it will put the "coastwise trade" in
a preferential position as regards other shipping. Coastwise trade cannot be circumscribed so


	Author
	Advertisements
	Illustrations
	Tables

