13 A—6.

(a) Procedure wn Relation to Treaties.

We appointed a special sub-committee, under the chairmanship of the
Minister of Justice of Canada (the Honourable 1. Lapointe, K.C.), to consider
the question of treaty procedure.

The sub-committee, on whose report the following paragraphs are based, found
that the resolution of the Conference of 1923 embodied on most points useful rules
for the guidance of the GGovernments. As they became more thoroughly under-
stood and established they would prove effective in practice.

Some phases of treaty procedure were examined, however, in greater detail in
the light of experience in order to consider to what extent the resolution of 1923
might with advantage be supplemented.

Negotiation.—It was agreed in 1923 that any of the Governments of the Empire
contemplating the negotiation of a treaty should give due consideration to its
possible effect upon other Governments and should take steps to inform Govern-
ments likely to be interested of its mtention.

This rule should be understood as applying to any negotiations which any
Government, intends to conduct, so as to leave it to the other Governments to
say whether they are likely to be interested.

When a Government has received information of the intention of any other
(Government to conduct negotiations, it 1s incumbent upon it to indicate its attitude
with reasonable promptitude. So long as the initiating Giovernment receives no
adverse comments, and so long as its policy involves no active obligations on the
part of the other Governments. it may proceed on the assumption that its policy
1s generally acceptable. It must, however, before taking any steps which might
involve the other Governments in any active obligations, obtain their definite
assent.

Where by the nature of the treaty it is desirable that it should be ratified on
behalf of all the (Governments of the Kmpire, the initiating Government may
assume that a Government which has had full opportunity of indicating its attitude
and has made no adverse comments will concur in the ratification of the treaty. -
In the case of a (Government that prefers not to concur in the ratification of a
treaty unless it has been signed by a plenipotentiary authorized to act on its
behalf, it will advise the appointment of a plenipotentiary so to act.

Form of Treaty.—Some treaties begin with a List of the contracting countries
and not with a list of heads of States. In the case of treaties negotiated under the
auspices of the League of Nations, adherence to the wording of the Annex to the
Covenant for the purpose of describing the contracting party has led to the use in
the preamble of the term * British Empire,” with an enumeration of the Dominions
and India if parties to the Convention, but without any mention of Gireat Britain and
Northern Ireland and the colonies and protectorates. These are only included by
virtue of their being covered by the term * British Empire.”” This practice, while
suggesting that the Dominions and India are not on a footing of equality with.
Jreat Britain as participants in the treaties in question, tends to obscurity and
misunderstanding and is generally unsatisfactory.

As a means of overcoming this difficulty it is recommended that all treaties
(other than agreements between (Governments), whether negotiated under the
auspices of the League or not, should be made in the name of heads of States, and
if the treaty is signed on behalf of any or all of the Governments of the Empire,
the treaty should be made in the name of the King as the symbol of the special
relationship between the different parts of the Empire. The British units on behalf
of which the treaty is signed should be grouped together in the following order :
(ireat Britain and Northern I[reland and all parts of the British Empire which are
not separate members of the League, Canada, Australia, New Zealand, South
Africa, Irish Iree State, India. A specimen form of treaty as recommended is
attached as an appendix to the Committee’s report.

In the case of a treaty applying to only one part of the limpire it should be
stated to be made by the King on behalf of that part.

The making of the treaty in the name of the King as the symbol of the special
relationship between the different parts of the Empire will render superfluous the
inclusion of any provision that its terms must not be regarded as regulating inter
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